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I INTRODUCTION

*

The retention and use of human organs and tissue raises issues that are both complex and

controversial. ~Statutory provisions are incomplete and there is limited judicial authority
(particularly modern authority) to provide guidance. An essential ingredient is the proprietorial
right, if any, that may be exercised in relation to human tissue and its status as an item of value.
An analysis of this issue is therefore necessary to an evaluation of the rights that may be

breached by unauthorised use of cadaveric organs or tissue.

The early cases, from as far back as the early 17th Century, date from a period when there was
little practical use that could be made of a cadaver. Moreover, religious and social values
meant that it was felt to be inappropriate to treat a dead body as a chattel and to make it the
subyj ect of commerce. It was against this background that the fundamental rule that there can be
no property in a corpse became established in English law. The position today is of course very
different. In addition to the well recognised use of human organs and tissue for medical
education, organ transplantation is now a routine therapeutic stratagem and advances in
pharmaceutical and biotechnological research mean that human organs and tissue may be put to
uses never previously envisaged (1). In these circumstances, a number of authors have

suggested that the established "no property" principle is no longer valid (2).

This paper has been prepared for the Bristol Royal Infirmary Enquiry in the context of a
situation in which it became known that a number of hearts, brains and other tissue had been
taken from children during the course of post mortem examinations following paediatric
cardiac surgery and retained by the Hospital in circumstances where parents were unaware that
tissue from their children had been retained. The facts leading up to this Enquiry are, therefore,
naturally of an emotive nature. Nevertheless, this paper must be restricted to the legal issues
arising in connection with the retention of organs or tissue following post mortem examination.
Although inevitably ethical and other considerations may arise in this area, any analysis of

these is out with the scope of the present review.

*

For the purpose of this paper the following definitions have been used:

"Ozgan”: A distinct structural unit exercising a specific function (eg kidney, heart, brain) made of different
kinds of tissue.

"Tissue": A collection of similar cells and the intercellular substances surrounding them

6 -
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Further, in the context of the Bristol Enquiry, this paper deals with the retention of organs and
tissue from deceased persons and does not consider the status of tissue removed from the living
in any detail (although in many instances the position is similar) except where this may provide

guidance with respect to use of tissue from deceased persons.

I SUMMARY OF CONCLUSIONS

In considering the use of human tissue removed during post mortem examination, it has been
necessary to review in detail the rights that may exist over a cadaver including its organs or
tissue. These determine, to a large extent, the circumstances in which such material may be
removed, and the powers of persons in lawful possession of a body to effect such removal. We
also consider the relevant legislative provisions dealing with removal of organs or tissue
following death. Within this framework consideration has been given to the use of organs or
tissue for specific purposes. Finally, we have reviewed general issues of confidentiality in
. relation to unauthorised use of human tissue following death and the potential impact of the

Human Rights Act 1998 on this area.

The long recognised principle that there can be no property in body parts (unless they have first
undergone a process of alteration), has received substantial criticism in recent years as being
incompatible with modern medical practice and developments in pharmaceutical and
biotechnological reSearch. The potential difficulties of the principle were graphically
demonstrated by the California case Moore -v- Regents of the University of California (1990),

discussed more fully below, in which a valuable cell line was developed from the tissue of a
patient at the University of California without his knowledge or consent. In that case, the
Supreme Court of California found that the plaintiff patient was unable to recover a proportion
of the profits on the basis that he had no proprietorial rights over his tissue once removed and
accordingly that his only possible claim would lie against his doctor in relation to issues of
consent. However, despite the criticisms made in respect of the "no property" principle,
following several recent decisions of the Court of Appeal, there seems little doubt that it

remains an established part of English law.
The effect of the "no property" principle is that, at common law, executors or relatives have no

rights over the body of a deceased person other than the limited right to possession for disposal

purposes. Even this limited right is now questionable in the case of relatives in general (unless

(51091552.03)
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they are also executors or otherwise under a legal duty to dispose of the body) as a result of the

decision of the Court of Appeal in Dobson and Dobson -v- North Tyneside Area Health

Authority and Others (1996) discussed in detail below. After disposal of the body (which it

seems means the recognisable body as such and not every part of it) the right to possession -
previously vested in the executors or relatives for the limited purpose of disposal - is no longer

extant, even if parts of the body have been retained.

Various statutes regulate removal of organs or tissue from the body of a deceased person and
their subsequent use and retention, most importantly the Human Tissue Act 1961. The 1961
Act provides a scheme by which body parts may be removed after death on the authority of the
person in lawful possession of the body, either where the deceased made a request to this effect
prior to death or alternatively where the deceased did not express an objection and where the
surviving spouse or relatives do not object. Where authority is given under the 1961 Act, this
will relate to specified body parts or to body parts in general for a particular purpose.
Furthermore, the 1961 Act provides for post mortem examination of a body where the deceased
did not object and the surviving spouse and relatives do not object. The wording of the 1961
Act is framed not in respect of consent by relatives, where appropriate, but in terms of a lack of
objection, which suggests a presumption in favour of removal of organs or tissue for the

specified purposes or for examination.

Where a poét mortem examination is directed by a coroner, no consent from the relatives is
required and the examination may take place even in the face of firm objections from relatives.
However, in those circumstances, the examination is limited to establishing who the deceased
" was and how, when and where he came by his death. Organs or tissue may be retained
following completion of the investigations until the inquest, if they are felt to bear upon the
cause of death. Following an inquest, the coroner has no standing to authorise further retention
or use of organs or tissue removed from the body of the deceased. Removal of organs or tissue

for purposes unrelated to the coroner's enquiries requires an authority under the 1961 Act.

During a hospital post mortem examination authorised under the 1961 Act, it is again likely that
organs or tissue will be removed for the purposes of legitimate enquiries into the cause of
death, the presence of other pathology present in the body which did not contribute to the death

and the effects of surgery or treatment. The removal of organs or tissue outside these

(51091552.03)
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parameters (for example the removal of organs for transplantation purposes) will require

separate authorisation under the 1961 Act.

A potential difficulty arises where tissue removed lawfully either under the authority of the
coroner or for the purposes of an authorised hospital post mortem examination is subsequently
retained for a non-authorised purpose. At this stage, it is likely that the body of the deceased
will have been disposed of by relatives who will accordingly have no further right to
possession. Legally, therefore, the hospital or pathologist with custody of the organs or tissue
removed at an earlier stage is the person lawfully in possession and there would appear to be no
legal requirement for that person to seek further authorisation for continued retention or use for
a legitimate purpose. Clearly, continued retention or use for a purpose which is not regarded as

legitimate, for example because it offends against public decency, would be unlawful.

While it seems that the legal duty of confidentiality does not extend beyond death (there are, of
course, ethical constraints), in certain circumstances, a duty of confidentiality may arise
between the doctor carrying out investigations on organs or tissue removed from the body of a
-deceased person and the relatives, for example where the purpose of the investigation is to
provide treatment or advice for such relatives. In those circumstances it will be important to
ensure that any identifying information that may link the tissue removed from the deceased with
the relevant relatives is subject to the usual rules of confidentiality. In other circumstances,
careful anonymisation of tissue and subsequent use for education or research purposes would

appear to be unobjectionable.

Finally, the Human' Rights Act 1998 potentially has huge implications for this area. In
particular, it is arguable that the fundamental "no property" principle is inconsistent with the
1998 Act in many circumstances and that therefore any dealing with the body of a deceased
person, unless carried out with the full consent of relevant relatives, may constitute a breach of
human rights. This may even extend to a number of post mortem examinations authorised by

the coroner, unless these can be justified on clear public policy grounds.

Overall, the legal requirements for the removal and use of human tissue after death are unclear. |
The relevant statutory framework and authorities that form the basis for the common law in this
area were formed before advances in medical and scientific technology permitted the use of

donated human organs or tissue. In these circumstances it seems that the law does not provide
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adequate guidance in many situations found in modem medical and scientific practice and may

not reflect current human rights standards.

I THE TRADITIONAL APPROACH TO HUMAN TISSUE AT COMMON LAW

1. The Basis for the '"No Property"” Rule

It is a generally accepted principle of English law that there is no property in a corpse and while
this may be questioned, both in view of the slight authority of the early cases and in the context
of modern medical practice (including organ transplantation) and research, several recent

decisions of the English Court have confirmed its status (3).

The earliest reported decision upon which the "no property" rule is based is that of Haynes
(1614) (4). In this case, William Haynes was charged with stealing the winding sheets from the
graves of three men and a woman. In dealing with the case it was clearly .necessary to establish
to whom the winding sheets had belonged and therefore from whom they had been stolen. It
was accordingly found that property in the sheets remained in the personé who had owned them
when the cadavers were wrapped because a cadaver was not capable of ownership. This case
was subsequently misinterpreted by several commentators as indicating that there was no
property in a corpse. Other early writers cited Haynes for the correct proposition but
additionally claimed, without referring to any authority, that a corpse could not be property (5)

or alternatively that a buried corpse was a matter only for ecclesiastical law (6).

The next authority cited in support of the proposition is that of Handyside (1749) (7), an

unreported case noted subsequently by East. This case involved an action for trover against a

Dr Handyside in connection with the corpses of two Siamese twins. East reports:

"In the case of Dr Handyside, where trover was brought against him for two children
that grew together;, Lord C J Willes held that the action would not lie, as no person

had any property in corpses”.

In view of the lack of information regarding this case, the sources and background were

researched by Matthews who concludes that the reports relate not to a decision of the Court but

210 -
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rather to a case compromised between the parties while the jury was out and, therefore, that

little, 1f any, weight can be placed on the case as an authority for the "no property" rule (8).

In R -v- George Brereton Sharpe (1836) a man was convicted after he removed the body of his

mother from the unconsecrated graveyard of a congregation of dissenters at Hitchin, without
the knowledge or consent of the congregation. The reason for his action was so that he could
bury his mother, together with his father who had recently died, in a nearby churchyard. The
Defendant appealed against conviction. Giving judgmeﬁt Erle J noted the fact that Sharpe was
charged with wilfully and indecently opening the grave of his mother, rather than with stealing
her body and then stated: |

"Our law recognises no property in a corpse and the protection of the grave at
common law as contradistinguished from ecclesiastical protection to consecrated

ground, depends upon this form of indictment ..." (9).

Erle J gave no authority for this proposition; however the form of the indictment is consistent
with other earlier cases involving the disinterment of dead bodies (10), although, in those cases

there was no suggestion that the indictment was dictated by the "no property"” principle.

It is clear therefore that, by the date of Sharpe, it was generally accepted that there could be no
property in a corpse (at least in the ordinary commercial sense). After burial, unauthorised
disinterment was treated as a criminal offence on the basis that it was unlawful and indecent;

however, there was little if any protection prior to burial.

The authority most frequently cited in support of the "no property" rule is that of Williams -v-

Williams (1882) (11). In this case, a testator directed by codicil to his will that his corpse

should be passed to his friend Eliza Williams to be dealt with as he had directed her in a letter.
In the letter, he asked her to bum his body and further directed that any costs or expenses
incurred in carrying out his instructions should be recovered from his executors. In the event,
the corpse of the testator was not delivered to Miss Williams but was buried in unconsecrated
ground with the assent of the executors. Subsequently Miss Williams wrote to the Home
Secretary, requesting his licence to exhume the body and representing that she wished to bury
the corpse in consecrated ground. The licence was granted but, contrary to her earlier

representations, Miss Williams transported the corpse to Italy where it was cremated. Miss

211 -

(51091552.03)







