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4.2 Australian Authorities

The decisions of the Australian Courts in this area have in general been consistent with those in
England and a recent decision of the Supreme Court of the Northern Territory confirms the

position. In Calma v Sesar (1995) (35) the separated parents of a deceased adult son could not

agree where he should be buried; both parents claimed possession of the body. In giving

judgment Martin J stated:

“It is clear that there is no property in a human corpse held for the purpose of burial.
What the law recognises as incident to the duty to dispose of the body is the right to
possession of the body until it is disposed of...”.

And subsequently:

“The right to possession of a dead body runs with the duty to dispose of it. Each
parent in this case had that duty, or at least accepted it and attempted to carry it into

effect, thus claiming that right.”.

On the facts of the case, the Judge found that the body of. the deceased should be buried in

Darwin because it was located there and appropriate arrangements had been made.

In this case it is relevant that the Judge was asked to consider the competing claims for
possession of two persons, neither of whom (as noted, by the Judge) appeared to have any legal
duty to bury the deceased; however, he seems to say (consistent with our submission above)
that the acceptance of an obligation to dispose of the body is sufficient to give rise to a right to

possession.

4.3 American Authorities

The American decisions take a different approach and suggest that, while a corpse is not a
commercial chattel (36) and cannot form part of the estate of a deceased person (37) there may

be some form of quasi-property right in a dead body.
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In Pierce -v- Proprietors of Swan Point Cemetery (1872), a case which involved a dispute

between the wife and daughter of a deceased man as to which plot in a particular cemetery the

deceased should be buried, Potter J stated:

"... the body is not property in a usually recognised sense of the word, yet we may
consider it as a sort of quasi property, to which certain persons may have rights, as
they have duties to perform towards it, arising out of our common humanity. If the
person having charge of it cannot be considered as the owner of it in any sense
whatsoever; he holds it only as a sacred trust for the benefit of all who may from
family or friendship have an interest in it, and we think that a court of equity may well

regulate it as such, and change the custody if improperly managed” (38).

The US Courts have, however, stated that these quasi-property rights vest in the next of kin,
rather than in the executors or administrators of the estate of the deceased (39). The effect of
these quasi-property rights has been that any unauthorised interference with a corpse gives rise

to an action in damages, including damages for mental distress (40). In O'Donnell -v- Slack

(1899) which involved a Petition to annul an Order of the California Court committing the

interment of a body to some one who was not related to the deceased, the Judge stated:

"The body of one whose estate is in probate unquestionably forms no part of the
property of that estate. It is recognised that the individual has a sufficient
proprietary interest in his own body after his death to be able to make valid and
binding testamentary disposition of it. ... The duty of the burial of the dead is made an
expressed legal obligation ... but aside from the obligation, there is a right, well
defined and universally recognised, that in disposing of the body of the deceased the
last sad offices belong to the next of kin, within which phrase, as here employed, is
included the surviving husband or wife. This right had its origin in sentiment, in
affection for the dead, in religious belief in some form of future life. It therefore,
only became a subject of cognizance by the ecclesiastical courts. But, while thus
having its origin in affection and religious sentiment, it soon came to be recognised
as a strictly legal right, and the next of kin, while not in the full proprietary sense
"owning" the body of the deceased, have property rights in the body which will be
protected, and for a violation of which they are entitled to indemnification. Thus, if

the right is interfered with, damages will be awarded" (41).
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The quasi property rights referred to appear to continue after burial or other proper disposal of

the body (42).

5. The Status of Human Tissue Taken from Living Persons

The status of tissue removed from the body, whether living or dead, has not been tested in
English law, presumably because in most instances the person from whom the tissue was
removed (or in the case of tissue removed following death, those connected with the deceased)

have no interest in making a claim to it.

— However, in circumstances where, as a result of biotechnological or other developments, there
is a potential for removed tissue to acquire commercial value, then this position may change, as

demonstrated by the recent American case of Moore -v- Regents of the University of California

(1990) (43). In that case, the spleen and blood samples taken from a man suffering from hairy
cell leukaemia were used by his treating doctor, a researcher and various commercial entities to
produce a valuable cell line with a potential value of several billion dollars. Moore (the
original patient from whom this tissue had been taken) had not been informed of the purpose to
which his tissue was being placed and, when he found out, sought his share in the profits. The
majority of the California Supreme Court found that Moore retained no ownership or
possessory rights over the tissue following its removal and accordingly that any claim in
conversion must fail. However, they found that it would be open to Moore to bring an action
against his treating doctor on the basis that he did not validly consent to the use of his tissue for
»a the purposes for which it was used. This decision has been criticised on the basis that the
remedy proposed by the California Supreme Court affords inadequate remedy to the exploited
patient;. Moore himself, would of course have been able to bring a claim solely against his
doctor and not the commercial entities who, presumably, would ordinarily make the bulk of any

profits out of such tissue (44).

Despite the acceleration in biotechnological research, resulting in situations similar to that in

Moore, there is only weak authority that in England the Courts would be ready to recognise a

property interest in tissue taken even from living donors (see R -v- Welsh (1974) and R _-v-

Rothery (1975), discussed above (45)).
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The status of tissue removed from living persons was, as stated above, considered by a Working
Party on "Human Tissue: Ethical and Legal Issues" set up by the Nuffield Council on Bioethics
(46). Its overall conclusion appears to be in favour of a principle that tissue removed from a
living (or a dead) person may be regarded as abandoned unless it was subject to an express

reservation by the person (or presumably the estate of the person) from whom it was taken.

The Working Party referred to the American case of Venner -v- State of Maryland (1976) 354
A 2d 483 in which Powers J held that,

"by the force of social custom ... when a person does nothing and says nothing to
indicate an intent to assert his right of ownership, possession, or control over
[bodily] material, the only rational inference is that he intends to abandon the

material”.
The Nuffield Council on Bioethics Working Party commented:

"The implication of this approach is clear. (1) The legal presumption is in favour of
abandonment. (2) Abandonment may be prospective. (3) Where, however, the
circumstances are such that abandonment may not be presumed, it must follow that if
no consent were given, or a consent expressed to be "on terms" was given, property
rights over the tissue would not necessarily pass but would be retained by the person

Jfrom whom the tissue was removed."

While consistent with Venner, there is no English authority provided in support of this
approach, which is contrary to the decision in Moore, where the California Supreme Court
found that Moore' had never had any property rights in his spleen or blood once removed, rather

than that such rights had existed but Moore had abandoned the tissue.

Directive 98/44/EC on the legal protection of biotechnological inventions deals with patent
rights that may be exerted in the field of biotechnology. The recitals to the Directive include
the following:

"Whereas if an invention is based on biological material of human origin or if it uses

such material where a patent application is filed, the person from whose body the
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material is taken must have had an opportunity of expressing free and informed

consent thereto, in accordance with national law".

This is indicative of a trend away from the common law position albeit in one specific field.
However it may be relevant that the recital 1s worded in terms of "consent" rather than referring

to property rights of the person from whom the tissue was taken.

Finally, Article 22 of the Council of Europe's Convention on Human Rights and Biomedicine,

which deals with the disposal of a removed part of the human body, provides:

"When in the course of an intervention any part of a human body is removed, it may
be stored and used for a purpose other than that for which it was removed, only if this

is done in conformity with appropriate information and consent procedures” (47).

The information and consent procedures that may be appropriate are not defined and, it is
suggested that, given the current position under English law, the provisions of the Convention
(and the Directive) are not inconsistent with the proposal that surplus tissue may be used for a

legitimate purpose without the specific consent of the donor, subject to appropriate safeguards

concerning confidentiality and ethical considerations.

6. Summary of the Position in English Law

To summarise, the present position in England regarding the status of human tissue following
death appears to differ before and after disposal of the corpse. Following burial or other

disposal, a corpse is .protected by the criminal law under the principles set out in R -v- Sharpe.

Prior to burial, a corpse may be the subject of only limited possessory rights vested in the
executor or other person charged with disposing of the body, or alternatively in the coroner for

the purposes of exercising his judicial functions.

Potential difficulties may arise in relation to the identity of a person who has the duty to
dispose of the corpse (48). However it is submitted that where no executor has been appointed,
the duty may be accepted by the next of kin or person who may apply for letters of

administration to administer the estate of the deceased and that this person may accordingly
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acquire the right to possession of the body for the purposes of disposal, unless another person

with a superior right claims possession.

It seems that property rights of the type usually recognised in commerce cannot exist in a
corpse, body parts or human tissue unless these have been altered, whether through specialised
preservation techniques or the exercise of human skill. While in extreme cases there will be
little difficulty determining whether or not a corpse, body parts or tissue have been so changed,

there are likely to be many instances where the. position is unclear. This grey area is

demonstrated by comparing the decisions in Doodeward and Dobson where the preservation

undertaken - both in respect of the foetus in Doodeward and the brain in Dobson - would appear

to have been little different. While the purpose of the preservation or alteration is not explicitly
stated as a basis for finding that human tissue has become the subject of property, it may be

relevant that in Doodeward the purpose of preservation was long term exhibition whereas in

- Dobson, the purpose was merely to allow for a diagnostic histological examination under the

authority of the coroner which, in the event, was not required for the coroner's investigations.

The absence of conventional property rights in body parts or tissue has received widespread
criticism and there is real concern that the current status of such material does not properly
reflect the current uses to which human tissue may be placed (eg organ transplantation, tissue
grafting, pharmaceutical and biotechnological processes and research) and the values of modern
soclety. These concems have been recognised by the Courts but to date the indication has been
that the position will not be changed unless considered appropriate by the legislature (49). It
remains to be seen whether, when the Human Rights Act 1998 comes into force, a situation can
be maintained where an individual has no property rights in his own tissue. As discussed in
more detail below, should a case, similar on its facts, say, to Mo____(_)_zg_ (50) come before the
Courts this could be regarded as contrary to, for example, Articlé 8, Schedule I, which

addresses the right to respect for private and family life.

1 \Y% STATUTORY BASIS FOR DEALINGS WITH HUMAN TISSUE AFTER
DEATH

The use of cadaveric human tissue 1s largely dealt with in four statutes, the Human Tissue Act

1961, the Anatomy Act 1984, the Coroners Act 1988 and the Human Organ Transplants Act
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1989. These will be reviewed in tum beforé their application is considered in the context of

post mortem examinations.

1. The Human Tissue Act 1961

The Human Tissue Act 1961 deals with the removal of parts of bodies of deceased persons for
therapeutic purposes, medical education and research and further provides for circumstances in

which post mortem examinations may be carried out.

1.1 Removal of Parts of Bodies for Medical Purposes

"Section

1(1) If any person, either in writing at any time or orally in the presence of two or
more witnesses during his last illness, has expressed a request that his body or
any specified part of his body be used after his death for therapeutic purposes
or for purposes of medical education or research, the person lawfully in
possession of his body after his death may, unless he has reason to believe that
the request was subsequently withdrawn, authorise the removal from the body
of any part or, as the case may be, the specified part, for use in accordance

with the request.

(2)  Without prejudice to the foregoing subsection, the person lawfully in
possession of the body of the deceased person may authorise the removal of
any part from the body for use for the said purposes if, having made such

reasonable enquiry as may be practicable, he has no reason to believe

| a)  That the deceased had expressed an objection to his body being so dealt

with after his death, and had not withdrawn it; or

b)  That the surviving spouse or any surviving relative of the deceased

objects to the body being so dealt with.
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(3)  Subject to subsections (4) and (5) of this section, the removal and use of any
part of the body in accordance with an authority given in pursuance of this

section shall be lawful.

(4)  No such removal except of eyes or parts of eyes shall be effected except by a
fully registered medical practitioner, who must have satisfied himself by

personal examination of the body that life is extinct.
(44) [Further provisions regarding the removal of eyes].

(5)  Where a person has reason to believe that an inquest may be required to be
e~ ~ held on any body or that a post mortem examination of any body may be

required by the coroner, he shall not, except with the consent of the coroner,
a)  Give an authority under this section in respect of the body, or
b)  Act on such an authority given by any other person.

(6) No authority shall be given under this section in respect of any body by a
person entrusted with the body for the purpose only of its interment or

cremation.

(7)  In the case of a body lying in a hospital, nursing home or other institution, any
authority under this section may be given on behalf of the person having the
control and management thereof by any officer or person designated for that

- purpose by the first mentioned person.

(8)  Nothing in this section shall be construed as rendering unlawful any dealing
with the body, or any part of the body of a deceased person which is lawful
apart from this Act .

(9)  [Applicable in Scotland]"
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1.1.1 Removal at the request of the Deceased - Section 1(1):

Section 1(1) deals with the situation where a deceased person has, prior
to his death, requested that his body or parts of his body should be used

for therapy for others, medical education or research:

The criteria for removal of tissue under Section 1(1) are as follows:

° A request by the deceased either in relation to his whole body,

parts of his body in general or a specified part or parts.

° Either in writing at any time or orally during his last 1llness in

~ the presence of two witnesses.

. For the rapeutic purposes or for the purposes of medical

education or research.
o Authority at the discretion of the person in lawful possession of
the body for use of body parts in general or a specified part or

parts.

° Person giving authority has no reason to believe the request of

the deceased was withdrawn.

° Removal (except in relation to eyes) by fully registered medical

practitioner who has himself confirmed death.

° Authority of coroner, if necessary.

.29 -




INQ 0023 0030

The following matters may require clarification:

The Subject of the Deceased's Request

It is evident that there is an inconsistency between what may comprise
the subject of the deceased's request and the authority that may be given
by the person in lawful possession of the body; specifically, although the
deceased may make a request in respect of his entire body, the authority
may only be given in respect of part of the body. Clearly, where the
request of the deceased was limited to specified parts, organs or tissue
then the authority for removal cannot extend beyond that request.

A Request in Writing

The Interpretation Act 1978 provides that expressions confirmed in
writing shall, unless the contrary intention appears, be construed as
including references to printing (Section 20) and therefore a printed
donor card signed by the deceaséd would presumably satisfy the
provisions of Section 1(1).

Purpose for Removal

Section 1 of the 1961 Act applies only to the removal of body parts for
therapeutic purposes or for the purposes of medical education or
research. The provisions of Section 1 would not apply to the removal of
body parts for other purposes. Although the wording of the Act suggests
that a blanket request for us in therapy or “research” is sufficient, there
may be concerns that if organs or tissue are stored, they may be used at a
later date for research that could not be envisaged at the time the request
was -‘méde with, possibly, implications for relatives of the deceased far
from any that could have been appreciated by the deceased.

Withdrawal of Request

Where tissue is to be removed under Section 1(1) the person lawfully in
possession of the body may not authorise removal of body parts, organs
or tissue if he has reason to believe that the request was subsequently
withdrawn. The form of such withdraWal is not specified and therefore it
can presumably be made in any form - ie either written or orally.
However, no obligation is imposed on the person in lawful _possession of

the body to make enquiries as to whether or not any request made by the
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