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(2) If the person lawfully in possession of the body after death has no reason to
believe that the request was withdrawn, he may authorise the use of the

body in accordance with the request.

(3) Without prejudice to sub-section (2), the person lawfully in possession of a
body may authorise it to be used for anatomical examination if, having

made such reasonable enquiry as may be practicable, he has no reason to

believe:
a) that the deceased, either in writing at any time or orally in the
presence of two or more witnesses during his last illness, had
~ expressed an objection to his body being so used after his death,
and had not withdrawn it, or
b) that the surviving spouse or any surviving relative of the deceased
objects to the body being so used".
(4) Subject to subsections (5) to (8), the anatomical examination of the body in

accordance with an authority given in pursuance of this section is lawful by

virtue of this section.

(5) Where a person has reason to believe that an inquest may be required to be
held on any body or that a post mortem examination of any body may be
required by the coroner, he shall not, except with the coroner's consent.

a) give an authority under this section in respect of the body, or
b) act on such an authority given by any other person.

This sub-section does not apply to Scotland.

(6) [Applies to Scotland only.]
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(7) No authority shall be given under this section in respect of a body by a
person entrusted with a body for the purpose only of its interment or

cremation.

(8) Authority under this section expires at the end of the statutory period (even
if the person lawfully in possession of the body concerned authorises its use
under sub-section (2) or (3) for a longer or shorter period or for no

particular period).

(9) In the case of a body lying in a hospital, nursing home or other institution,
any authority under this section may be given on behalf of the person having
the control and management of the institution by any officer or person

designated for that purpose by the first mentioned person.

(10) In sub-section (8) “the statutory period” means the period of 3 years (or
such other period as the Secretary of State may from time to time by order
specify for the purposes of this sub-section) beginning with the date of the

deceased’s death.

(11) The power to make an order under sub-section (10) shall be exercisable by
statutory instrument subject to annulment in pursuance of a resolution of
either House of Parliament,; and no such order shall apply in relation to the

body of a person who died before the coming into force of the order.”

Accordingly anatomical examination of the body of a deceased person may be carried

out in the following circumstances:

. Either a request by the deceased (written at any time or orally during his last
illness in the presence of two witnesses) and where the person in lawful
possession of the body has no reason to believe that the request was

withdrawn

° Or where a person in lawful possession of the body makes such enquiries as

are reasonably practicable and has no reason to believe that the:
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(a) deceased objected (written at any time or orally during his last

illness in the presence of two witnesses)
(b) surviving spouse or relative object.

. The authority lasts only three years from death.

Issues concerning the identity of the person in lawful possession of the body, the extent of the
enquiries that are reasonably practicable and the nature of such enquiries will be similar to

those under the Human Tissue Act 1961.

However, the following areas may require clarification:

An objection by the Deceased

Although the person in lawful possession of the body is required to make such enquiries as are
reasonably practicable that the deceased did not express an objection to his body being used for
anatomical examination, that objection must be expressed in the required form (i.e. at any time
in writing or orally during his last illness in the presence of two witnesses); if it has not been
expressed in the required form, it seems that the person lawfully in possession of the body may
ignore a known objection of the deceased and authorise release of the body for anatomical
examination. |

Purpose for Examination

The 1984 Act covers dissection for purposes of teaching or studying or researching into
morphology (Section 2(1)). It seems that dissection for these purposes is lawful only if carned
out in accordance with the 1984 Act. However dissection for any other purpose would be dealt

with under the common law.

2.2 Possession of Bodies Following Anatomical Examination

Section 5 of the 1984 Act deals with the possession of bodies after anatomical examination, i.e.
more than three years after the death or where the anatomical examination has been concluded

before the end of the three year period.

“5(2)  Subject to sub-sections (3) and (4), no person shall have the body or part of

the body in his possession.
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(3) Sub-section (2) does not apply where a person has possession of the body or
part for the purpose only of its decent disposal.

(4) Sub-section (2) does not apply where:

a) a person has possession of part of a body whose anatomical
examination has been concluded before the expiry of authority

under Section 4,

b) the part is such that the person from whose body it came cannot be

recognised simply by examination of the part,

c) the person with possession is authorised to have possession under

sub-section (5), and
d) possession of the part is lawful by virtue of section 6.

(3) If the Secretary of State thinks it desirable to do so in the interests of
education or research, he may grant a licence to a person to have
possession of parts of bodies, and a person is authorised under this sub-

section to have possession of a part of a body if:

a) at the time he has possession he is licensed to do so under this

sub-section, or

b) he has, from a person who is so licensed at that time, permission

(general or particular) to have such possession...
Section 6 provides:
6(3) The person lawfully in possession of the body may, in giving authority under

Section 4(3), give authority for possession of part (or any specified parts) of

the body to be held after its anatomical examination is concluded if, having
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made such reasonable enquiry as may be practicable, he has no reason 1o

believe

a) that the deceased either in writing at any time or orally in the
presence of two or more witnesses during his last illness, had
expressed an objection to such possession being held, and had not

withdrawn it, or .

b) that the surviving spouse or any surviving relative of the deceased

objects to such possession being held.”

In summary, it is relevant that the continued possession of parts after the conclusion of
anatomical examination is not lawful merely because it was authorised by the person in lawful
possession of the body; the person who retains possession must also have been granted a
licence by the Secretary of State and the part must be such that the person from whom it was

taken cannot be recognised.

Accordingly, the possession of a body following anatomical examination is subject to the

following provisos:

° Part only of a body 1s retained;

. The person from whose body it came cannot be recognised;

o The person with possession is authorised by the Secretary of State;

o The person lawfully in possession of the body has made such reasonable enquiries as
may be practicable |

¢  And has no reason to believe
a) that the deceased objected to such possession (either in writing at any time

or orally in the presence of two or more witnesses during his last illness); or

(b) that the surviving spouse or relatives object to such POSSESSION.
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3 Coroners Act 1988

The Coroners Act 1988 authorises coroners to make proper enquiries where they are notified
that a body is lying within their district and there are reasonable grounds to suspect that the
deceased may have died a violent or unnatural death or a sudden death of which the cause is
~ unknown or have died in prison or in such circumstances as to require that an inquest be carried

out under some other Act of Parliament.

The coroner's enquiries are limited to establishing who the deceased was, how, when and where
he came by his death, and the particulars required under the Registration Acts. In order to
complete these enquiries, it is generally necessary for the coroner to direct a post mortem
~ examination of the body, although this would be limited in that it 1s restricted to establishing

the matters within the jurisdiction of the coroner and to no other matter.

The implications of the 1988 Act and the coroner's jurisdiction are considered in more detail

below.

4 The Human Organs Transplant Act 1989

The 1989 Act prohibits commercial dealings in organs, whether taken from living or dead
bodies for transplantation into someone not genetically related to the donor. The common law

on transplantation between genetically related individuals is-unaffected.
Section 1 provides:
"(1) A person is guilty of an offence if in Great Britain he
a) Makes or receives any payment for the supply of, or for an offer to
supply, an organ which has been or is to be removed from a dead

or living person and is intended to be transplanted into another

person whether in Great Britain or elsewhere;
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b) Seeks to find a person willing to supply for payment such an organ
as is mentioned in paragraph (a) above or offers to supply such an
organ for payment,

c) Initiates or negotiates any arrangement involving the making of

any payment for the supply of, or for an offer to supply, such an

organ, or

d) Takes part in the management or control of a body of persons
corporate or unincorporated whose activities consist of or include

the initiation or negotiation of such arrangements.

(2) Without prejudice to paragraph (b) of sub-section (1) above, a person is guilty of
an offence if he causes to be published or distributed, or knowingly publishes or

distributes, in Great Britain an advertisement

a) Inviting persons to supply for payment any such organs as are
mentioned in paragraph (a) of that sub-section or offering to

supply any such organs for payment; or

b)  Indicating that the advertiser is willing to initiate or negotiate any
such arrangement as is mentioned in paragraph (c) of that sub-

section”.

Accordingly, the 1989 Act prohibits any payment in respect of the supply of organs for
transplantation, making arrangements for the commercial supply of organs for transplantation
and advertising for the commercial supply of organs for transplantation. The 1989 Act does not
apply in circumstances where organs are donated without payment or alternatively where

arrangements are made 1n respect of tissue falling outside the definition of an organ.

sperm or bone marrow. Accordingly, it is possible that the removal of some tissue which may
not amount to an organ, for example bone or skin for grafting, might be taken from corpses

commercially, without this amounting to an offence under the 1989 Act.
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\Y% POST MORTEM EXAMINATIONS: GENERAL ISSUES

Post mortem examination of a deceased person is recognised as the “gold standard” for the
determination not only of the cause of death but also of the presence and identification of other
disease processes present in the body of the deceased. These functions of post mortem
examination will be self evident but in addition, post mortem examinations are valuable for the

following reasons (67):

A. They enable information and explanations to be provided to bereaved families and
their doctors which may have implications not only for the circumstances of the

— deceased, but also for the health of other family members. In the case of perinatal
- deaths or deaths of children who have suffered illness from birth, the results of post
mortem examination may provide valuable evidence for use in counselling parents

about future children.

B. They provide audit of new and established medical, surgical and investigative

procedures and their complications.

C. They allow for audit of disease treatment, particularly the effects of new and trial

therapies and the discovery of unexpected complications.

- D. They permit collection of accurate mortality and morbidity statistics

E. They allow opportunity for the harvesting of skin, bone, corneas and heart valves
(under the provisions of the Human Tissue Act 1961) for the treatment of living
patients.

F. They are used in the legal investigation of violent or unnatural deaths or sudden
deaths of which the cause is unknown.

G. They provide opportunities for the teaching and training of medical students, doctors
and other healthcare personnel.
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In many instances, relatives of the deceased will not have considered any purpose other than the
determination of the cause of the deceased’s death. In order that later disputes can be avoided,
it is important that the circumstances of each post mortem examination, together with the
purpose for which it is being undertaken, are considered in advance so that, in relevant cases,
appropriate information can be provided to relatives before an examination takes place to

ensure that legal requirements are satisfied or for ethical or other reasons.

Post mortem examinations are generally carried out in two sets of circumstances: (a) at the
request of a coroner; or (b) where the deceased died in hospital and a post mortem examination
is carried out with the authority of the person in lawful possession of the body. (More rarely a
post mortem examination may be authorised where the deceased died outside a hospital or
institution or may be directed by a legal authority other than a coroner (eg the medical referee
as referred to in the Cremation Regulations (68)). The total number of post mortem
examinations carried out in England and Wales has fallen steadily in recent years, due largely
to the decrease in the number of post mortem examinations authorised by the person in lawful
possession of the body (“hospital post mortems”) and currently the bulk of post mortem

examinations (approximately 90%) are carried out at the direction of a coroner (69).

Irrespective of whether a post mortem examination is directed by a coroner or other competent
legal authority or is authorised by the person in lawful possession of the body, the requirements
of section 2 of the Human Tissue Act 1961 must be satisfied. Accordingly, in every case a post
mortem examination may only be carried out by, or on the instructions of, a registered medical

practitioner.

However, the legal authority of a pathologist carrying out or instructing a post mortem
examination is different in each of the two situations and it is, therefore, helpful to consider
them in turn before dealing with specific issues such as the removal of organs or tissue for

transplantation purposes, medical education or for research purposes.

VI POST MORTEM EXAMINATIONS AUTHORISED BY A CORONER

1. The Coroner's Enquiries
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The coroner is put upon enquiry when he is informed that the body of a person (“the deceased”)
is lying within his district and there is reasonable cause to suspect that the deceased has (a) died
a violent or an unnatural death; (b) has died a sudden death of which the cause is unknown; or
(c) has died in prison or in such a place or in such circumstances as to require an inquest under
any other Act of Parliament (70). It is the duty of every person about the deceased to inform
the coroner, or his officer or an appropriate officer of police of circumstances that may require
the holding of an inquest (71). In addition, in certain cases a duty to report a death is imposed
on specific persons associated with the deceased (72). Further, the Registrar of Births and
Deaths for the sub-district in which the death occurred (or if no information is available
regarding where the death occurred, the subdistrict in which the body is found) must report
certain deaths to the coroner (73). These include deaths which seem to have occurred during an
operation or before recovery from the effects of an anaesthetic (74); in theée circumstances,
doctors generally notify the coroner directly of deaths likely to be referred, although there is no

statutory obligation upon them to do so.
Following such notification, the coroner may act in one of the following ways:

(1) Decide that the circumstances are such that a post mortem examination of the body is
not required and he is not obliged to hold an inquest; he will then inform the Registrar

accordingly (“Pink Form A procedure”).

(i1) Direct a post mortem examination following which, if the coroner is satisfied that the
death was due to natural causes, an inquest may be unnecessary. In these
circumstances, the coroner will notify the Registrar of the cause of death as identified
by the post mortem examiﬁation and decline jurisdiction (“Pink Form B procedure”).
However, if the coroner suspects a violent death or a death in prison or in such a place
or in such circumstances as to require an inquest under any other Act of Parliament, or

if the death is found to be due to a cause that is not natural, an inquest must be held

(75).

(iii)  Decide that an inquest is required with or without a post mortem examination of the

deceased (unless for some reason an inquest 1s unnecessary or inappropriate (76)).
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Where a death has been referred to a coroner, then until jurisdiction is declined or an inquest
has been held, the coroner has a right to possession of the body and his right to possession
overrides the right of any other person until his coronial function is completed (77). However,
as indicated, the coroner’s right to possession of a dead body is limited by the extent of the

investigation he is required to make:

“The proceedings and evidence at an inquest shall be directed solely to ascertaining the
following matters, namely (a) who the deceased was; (b) how, when and where the deceased
came by his death; (c) the particulars for the time being required by the Registration Act to be
registered concerning the death.

Neither the coroner nor the jury shall express any opinion on any other matters” (78)

The function of an inquest was considered by the Court of Appeal in R -v- North Humberside

Coroner ex parte Jamieson (1995).

"“An inquest is a fact-finding enquiry conducted by a coroner, with or without a jury, to
establish reliable answers to four important but limited questions. The first of these relates to
the identity of the deceased, the second to the place of his death, the third to the time of death.
In most cases these questions are not hard to answer, but in a minority of cases the answers
may be problematical. The fourth question and that to which evidence and enquiry are most
often and most closely directed, relate to how the deceased came by his death. Rule 36
requires' that the proceedings and evidence shall be directed solely to ascertaining these

matters and forbids any expression of opinion on any other matter” (79).

As noted, the issue of "how" the deceased came by his death generally comprises the greatest
part of a coroner's enquiries. However, a determination of "how" does not require an

investigation of all the circumstances of the death but is limited:

“Both in section 11(5)(b)(ii) of the 1988 Act and in Rule 36(1)(b) of the 1984 Rules “how” is to
be understood as meaning “by what means”. It is noteworthy that the task is not to ascertain
how the deceased died, which might raise general and far-reaching issues, but “how ... the

deceased came by his death”, a more limited question directed to the means by which the

deceased came by his death” (80)
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