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has no reason to believe that the request was withdrawn prior to death. In those circumstances
there would be no need to consult with family members regarding the removal of tissue or
organs (although as stated, it would need to be established that they do not object to the post

mortem examination itself).

In the same way as following a post mortem examination authorised by the coroner, tissue or
organs may be removed in order to clarify the cause of death. Further examination of these
may not be possible until after the body has been released for disposal by the executors or
relatives. While, strictly speaking, this may not extend beyond the normal parameters of a post
mortem examination, it may be desirable in the context of hospital post mortem examinations to
ensure that the post mortem declaration form, signed by an appropriate relative, explicitly refers
to the possibility that organs or tissue may be retained after the body is returned for disposal. If
it 1s envisaged that tissue or organs may be retained for a purpose other than to identify the
cause of death or other disease processes present in the deceased (ie for therapeutic, medical
education or research purposes) then those purposes should also be clearly stated on the post
mortem examination form. In these circumstances, there can be no doubt that the requirements |

of the 1961 Act have been complied with.

A Health Circular issued by the Department of Health and Social Security in August 1977

provided suggested wording for a declaration as follows:

"I do not object to a post mortem examination being carried out on the body of ...... and I am

not aware that he/she had expressed objection or that another relative objects.
I understand that this examination is carried out:

a) to verify the cause of death and to study the effects of treatment, which may involve

the retention of tissue for laboratory study.

b) to remove amounts of tissue for the treatment of other patients and for medical

education and research"” (95).
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It is submitted that even this wording does not go for enough and that, for clarity, reference
should be made at (a) and (b) above to "organs or tissue" to include the situation where whole

organs will be removed and retained.

In the context of hospital post mortems, similar to that following a post mortem examination
authorised by a coroner, the situation may arise where organs or tissue removed for one
authorised purpose are subsequently required for another non-authorised purpose. The issues
are those addressed in the context of a post mortem examination authorised by a coroner. (VI

(4) above).

Again, it is submitted that once organs or tissue have been recovered lawfully, and the body
(without such organs or tissue) has been disposed of, the executors or relatives have no further
rights in relation to the removed material (unless, possibly an appropriate request was made by
executors or relatives at the time of removal). In particular, the Human Tissue Act 1961 does
not provide any framework for dealing with body parts after removal, and there is no indication
that authority is required for any change in use, (as long as the new use is not of itself
unlawful). We suggest, it would be unacceptable for at least one of the purposes covered by the
Human Tissue Act, if the relatives of the deceased had any continuing rights over removed
tissue; where cadaveric organs are transplanted there can be no obligation on the recipient to
consult with the donor’s relatives regarding any proposed change in use, if for example, the
transplanted organ is to be removed. No distinction is made between any of the purposes
envisaged by the Act, and accordingly, it seems likely that it was not intended that the relatives
of the deceased would have any continuing rights over tissue or organs once removed for any of

the Act’s purposes.

Consideration has been given to the following circumstances in which tissue may be removed

during a post mortem examination.

A1 H REMOVAL, USE AND RETENTION OF ORGANS AND TISSUE:

PARTICULAR SITUATIONS
1. Removal for Uses Related to Verifying the Cause of Death
1.1 Post Mortem Examination Authonsed by the Coroner.
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As indicated above, the primary purpose of a post mortem examination authorised by
a coroner will generally be the determination of the medical cause of death. In
association with this investigation, the pathologist may remove from the body organs
or tissues for special examination and for retention, pending completion of the
coroner's enquiries, if they are felt to bear upon the cause of death. There is no
requirement for the agreement of -relatives, to a post mortem examination or for

retention of organs or tissue in these circumstances.

Although a post mortem examination authorised by a coroner will investigate the
medical cause of death, this enquiry may not be as far reaching as a post mortem
examination carried out in other circumstances. In particular, a post mortem
examination authorised by a coroner may not focus on, for example, genetic
implications of a particular disease which resulted in the death of the deceased, the
success or otherwise of treatment received by the deceased (unless such treatment
caused or contributed to the death) or the presence or interrelation of disease
processes present in the deceased (save insofar as these are relevant to the cause of

death).

These are all matters which may provide useful information to the family of the
deceased, when considering implications for their own health or the health of other
relatives, and also for purposes of medical education and audit by the doctors or
hospitals involved in care of the deceased. In circumstances where it is wished to
carry out a post mortem more extensive than may be authorised by a coroner, it will
be necessary to utilise the provisions of Section 2 of the Human Tissue Act 1961,
either by authorising the same pathologist who is carrying out the post mortem
examination on behalf of the coroner to carry out a more extensive procedure, or
alternatively to request a second post mortem examination, with the agreement of the

coroner.

1.2 Hospital Post Mortem Examination.

As stated earlier, removal of organs or tissue for the purposes of carrying out later

examination or special investigations aimed at verifying the cause of death or
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obtaining additional information regarding pathology present in the body of the
deceased or the effects of treatment received, would appear to be covered by an

authorisation for post mortem examination under Section 2.

Removal for Purposes Related to Therapy or Advice for Relatives

Post Mortem Examination Authorised by the Coroner.

Information about the cause of death of the deceased may frequently reveal
information that impacts at least to some extent on the health of relatives (for
example, a diagnosis of cancer or heart disease in the deceased may suggest an
increased likelihood of family members suffering from a similar condition).
However, it is only in rare circumstances that information obtained from a post
mortem examination authorised by a coroner will be relevant to the health of other
family members except in general terms. (In certain cases, it may be appropriate for a
coroner to authorise special investigations for example, to determine the presence of a
hereditary condition in circumstances where a death might otherwise appear unnatural

and these results may be directly relevant to the health of relatives).

More often, where a death, say, of a young child occurs, as a result of gross
congenital defects, the post mortem examination authorised by the coroner will not go
further than an identification of the defects and the resulting cause of death. If it 1s
felt to be desirable to obtain more detailed information regarding a possible genetic
component to the child's problems, then in most cases such investigation would be
outside the jurisdiction of the coroner and would need to be authorised under Section
2 of the Human Tissue Act 1961. However, this is clearly a grey area and it seems
likely that the extent of the enquiries felt to be necessary to establish "how" the
deceased met his death and, therefore, the depth of the investigation into the medical
cause of death will vary depending on the individual coroner and pathologist. There
are, in any event, likely to be ethical and other reasons for discussing proposed
investigations with relatives in advance, where the results of these investigations may

impact significantly upon persons still living.
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Where the purpose for the removal of tissue is solely to provide advice or treatment
for relatives, this falls outside the scope of the coroner's enquiries and must be

authorised under Section 1 of the 1961 Act in the usual way.

2.2 Hospital Post Mortem Examination.

While, as stated above, the scope of a post mortem examination authorised by a
coroner 1s limited, arguably the scope of a hospital post mortem under Section 2 of
the 1961 Act may be interpreted more widely to include a more detailed investigation
of the disease processes present in the body of the deceased, possibly even to the
extent of genetic testing. Where the proposed examination is to be discussed with
relatives in order to confirm the absence of objection, it will be necessary to discuss
the extent of the examination in order that the requirements of the 1961 Act are

satisfied, including any investigations that will affect relatives.

If the purpose of the investigation (rather than an ancillary effect) is to provide
information relevant to the determination of appropriate treatment or advice to be
provided to relatives of the deceased, this should be held to be authorised under
Section 1 of the 1961 Act in order to be lawful. Further there are likely to be ethical
reasons for discussing the matter with relevant relatives who may be affected in

advance of such investigations.

3. Removal to provide therapy for others

The most obvious context where organs or tissue may be removed from the body of a
deceased person to provide therapy for others is in the context of allografts (e.g. organ
transplantation or bone grafting). In considering the issues relevant to removal of
tissue for therapeutic purposes it has been assumed that tissue must be removed
promptly. However, in any situation where delay may occur, the possibility of
removal for one purpose and later requirement for another therapeutic purpose

(considered above) may be relevant.

Commercial dealings, (at least in organs) are prohibited by the Human Organs

Transplants Act 1989. However as demonstrated by the Moore case, human tissue
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now potentially has a wide range of uses in addition to transplantation as a result of
biotechnological advances some of which may result in applications with the potential

for substantial profits.

Legislation generally restricts or prohibits the payments that may be made in respect
of dealings with human tissue, even if this is clearly not “an organ” (for example
payments for human gametes or by-transfusion centres for blood) (96). The Council
of Europe’s Directing Committee on Public Health specifically recommended that the
banking of human tissue should be carried out by non-profit making organisations
(97). However, it is unclear whether commercial contracts, outside the scope of the
legislation (such as commercial arrangements to supply blood) could be upheld at

common law (98).

In the context of tissue from the bodies of deceased persons, in the absence of
appropriate authority for such use under the Human Tissue Act 1961, it seems that a
claim by relatives would have to be based on general issues of consent as decided in
Moore. This 1s consistent with the Patents Act 1977, Section 60(5) under which right
of ownership in a patent derives from the inventive process. Applied to human tissue
this would mean that any patent would belong to the person who manipulated the
tissue, prepared the cell line etc, rather than to the person (or the estate of the person)

from whom the tissue was taken.

3.1 Post Mortem Examination Authorised by the Coroner.

Where a death has been referred to a coroner, the removal of organs or tissue for use
as allografts (or less commonly, for other therapeutic purposes) is not a matter within
his authority and may not be undertaken in the absence of a prior request from the
deceased or a lack of objection from the surviving spouse or other relatives in

accordance with Section 1 of the Human Tissue Act 1961.

However, under Section 1(5) of the 1961 Act, organs or tissue may not be removed
from the body of a deceased person if that death may become the subject of an
inquest, unless the coroner consents. A coroner will in general consent to the release

of organs or tissues for allografting as long as this is not likely to affect adversely his
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duty to obtain and preserve evidence which may be relevant to the death. Where the
death is as a result of homicide, (murder, manslaughter or infanticide) a coroner may
decide that it is inappropriate to release organs or tissues in the event that a future
defendant charged in connection with the death wishes to instruct a pathologist to
carry out a second post mortem examination. (However, it is submitted that even in
cases of homicide organs or tissue may be released following an appropriate statement
from the examining pathologist, if these were not relevant to the cause of death). In
other cases referred to a coroner, where organs or tissue may typically be requested
for allografting (for example, road traffic accidents) it is usually possible to release
certain organs (say the kidneys) for transplantation in circumstances where it is clear
that death resulted from a cause unconnected with the organs in question. (In
circumstances where it is likely that a defect in the relevant organ contributed to the
death, this is, of course, unlikely to be suitable for transplantation.) Coroners were
given advice on the release of organs or tissue for allografting in a Home Office

Circular dated 29 April 1977.

“Although the coroner’s discretion to give or refuse his consent appears to be
absolute, the Home Secretary hopes that, as it is not part of a coroner’s function to
place obstacles in the way of the development of medical science or to take moral or
ethical decisions in this matter, a coroner would never object in principle to a
transplant operation, but would refuse his consent only if he is aware that there may
be later criminal proceedings in which the organ may be required as evidence, if he
believes that the removal of an organ might impede his own further enquiries, or he
has reason to believe that a defect in the organ itself was the cause, or contributory

cause, of death. ......... ”(99).

3.2 Hospital Post Mortem Examination.

The removal of organs or tissue at post mortem examination, to provide therapy for
others cannot under any circumstances be regarded as a part of standard post mortem
examination and, therefore, as with a post mortem examination authorised by a
coroner, it will be necessary to ensure that appropriate authorisation is obtained in

accordance with Section 1 of the Human Tissue Act 1961.
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Removal for use in medical education

Post Mortem Examination Authorised by a Coroner

Clearly, removal of tissue for the purposes of medical education (whether of doctors,
medical students, or other health professionals) falls outside the authority of a
coroner. (This does not preclude. the situation where others may witness a post
mortem examination for education purposes and where defects or pathology present
on organs or tissue removed for further examination or special investigation to
determine the cause of death, may be demonstrated to them). Where the removal of
organs or tissue 1s not required in connection with thé coroner's enquiries, these may
not be removed under his authority, for example, to be preserved as anatomical
specimens, unless such removal and retention has been authorised under the Human
Tissue Act 1961. The situation is, of course, more complex where the original reason
for removal was connected with establishing the cause of death but it is later desired
to retain the organs or tissue for purposes of medical education. This is discussed

above.

Hospital Post Mortem Examination.

This situation is similar to that in relation to a post mortem examination authorised by

a coroner.

Removal for Research Purposes

Post Mortem Examination Authorised by a Coroner.

Again, the removal of tissue for use in medical research is not part of a coroner's
enquiries and cannbt be authorised by him; in general, therefore, use of organs or
tissue for the purposes of research must be authorised under the Human Tissue Act
1961. Where, however, the original purpose for the removal of organs or tissue was
to establish the cause of death, but later it is wished to use such organs or tissue for

research purposes, the situation is more complex. This is discussed above.
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The Royal College of Physicians of London has advised that the use of surplus,
anonymised tissue for research purposes is acceptable as a traditional and ethically
acceptable practice that does not require consent from patients or, in this context,
from relatives, and need not be submitted to a research ethics committee for approval
(100). This is consistent with the view expressed earlier in this paper, that where
tissue has been removed lawfully for a specified purpose, when it is no longer
required it may be used for another legitimate purpose, subject to appropriate
safeguards, such as anonymity. This approach is seemingly consistent with that

adopted in the United States (101).

Where the results of research carried out on tissue from the bodies of dead persons
may, be relevant to the health of living relatives (eg genetic testing), arguably there
may be more justification for requiring explicit consent from such persons. However
if such research is carried out in a properly anonymised way (as suggested) such
arguments lose much of their force and it is submitted that even, in this context,
consent is not required unless the tissue is removed specifically for the purpose of

research.

5.2 Hospital Post Mortem Examination.

Again, the situation is similar to that in relation to a post mortem examination

authorised by a coroner.

IX LIABILITY FOR UNAUTHORISED USE OF HUMAN TISSUE AFTER
DEATH |

Some consideration has been given to the statutory and common law authorities providing for
the circumstances in which human organs or tissue may be used after death. However, it is also
necessary to consider whether, and to what extent, unauthorised use of human tissue may result
in criminal or civil liability. In addition to the civil and criminal liability considered below,
there is also likely to be the possibility of disciplinary action against a doctor involved in the

unauthorised use of human tissue.
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1. Criminal Liability

In circumstances where human tissue is not generally treated as property and where rights to
possession are extremely limited, it is perhaps unsurprising that criminal sanctions for
unauthorised use of tissue appear to be unlikely in most of the usual circumstances in which

this may occur (102).

1.1 Theft of Tissue

Both a corpse and human tissue in general fall outside the definition of property contained in
the Theft Act 1968 and cannot therefore be stolen. The present position is therefore that, for

example, unauthorised removal and use of organs for transplantation could not constitute theft.

The position is clearly different where the body parts in question have been subject to particular
skill or alteration such that they may become property (103). In these circumstances, human
‘tissue may become property and can become the subject of theft. This issue was, as indicated

above, recently considered by the Court of Appeal in R -v- Kelly R -v- Lindsay (1998) in which

two men had been convicted for the theft of various anatomical specimens (104). The Court of

Appeal upheld their convictions.

1.2 Criminal Damage

Similar considerations apply to the possibility of criminal damage of human organs or tissue
under the Criminal Damage Act 1971. Again, offences under this Act are restricted to damage
to property, which excludes human tissue, other than that which has been the subject of

alteration as a result of particular skill.

Unauthorised dealings with a body or body parts (for example an unauthorised post mortem
examination) cannot therefore constitute an offence under the 1971 Act unless the body or body

parts have been altered in some way such that they have become property.
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