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PRELIMINARIES

In the Opening Statement made on behalf of the Bristol Heart Children’s Action
Group (BHCAG) at the very start of this inquiry, we focussed on the issue of
organ retention. The importance of this issue to our lay clients cannot be
overstated.

We always suspected that the practices regarding organ retention and disposal at
Bristol were typical of the national picture; that has now been confirmed in
evidence.

It is beyond doubt that in Issue J burn questions of a magnitiude and delicacy that
will tax even this Inquiry in the answering.

Therefore, we consider it appropriate to submit now this paper on Issue J1 and J4
—and beyond. We are conscious that the list of 1ssues 1s not closed. We may avail
ourselves of the invitation in the Explanatory Note on page 2 of the Issues List to
ask that Issue J be broadened to embrace other unforseen matters turning on the
removal retention and disposal of organs from dead children. We have no fear of
stepping beyond the immediate confines of Issue J as presently written.

Issue J1 concerns

“The nature and extent of the responsibilities of (a) hospital staff; (b) hospital pathologist; and (c)
HM Coroner to report and investigate deaths”

Issue J4 reads

“Whether consent (if required by law) to:

5.1 hospital or coronial autopsies, and/or

5.2 the rentention of tissue and/or organs of the body

was properly and sensitively sought,; and, if consent was not required, whether proper and
adequate information about this matter was given to parents, in an appropriate fashion”

We will use these issues as a guide to focus our thoughts so that they may best
assist the inquiry however with hindsight they may be thought to rather beg the
questions which must now be addressed in this Inquiry and answered for the
greater good.
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In this submission, no specific cases have been considered.

The hypothetical facts which underpin this Submission are the death of a child
where:

7.1 a post-mortem is carried out at the behest of:
7.1.1 the coroner (a coroner’s post-mortem); or

7.1.2 the hospital without the consent of the parents (a hospital post-
mortem);

7.2  and body tissue 1s retained:
7.2.1 with the authority of the coroner; or

7.2.2 by the hospital without the consent of the parents.

The conclusions we have reached are diffident as they are founded on no clear
factual matrix and would require refining to meet any given case.
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SUMMARY OF CONCLUSIONS

9 The law is in the most urgent need of clarification as to the removal, retention and

disposal of all organs removed from the dead. In particular we consider the
obtaining of consent for such removal etc. should be a statutory requirement.

10 Under the law as it stands we consider that there may be good grounds for:
10.1 judicial review in the case of coroner’s post-mortems, where:

10.1.1 the coroner has authorised the pathologist to preserve and retain

material other than organs which bear on the cause of a child’s
death;

10.1.2 those organs are retained without parental consent once the post-
mortem report is completed, the coroner has made a determination
as to the cause of death and a reasonable time for challenging that
determination has elapsed.

10.2 an action against the hospital for wrongful interference with the parents’
right to possession of their child’s body for the purposes of disposal.

11 We have also considered the hospital’s liability for negligence, breach of statutory
duty, conversion and a range of criminal offences. In our view, no court would
accept the arguments forming the basis of such claims.
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THE DEAD BODY AS PROPERTY

It is a lapidary maxim of English law that there 1s no property in a dead body.

One of the earliest judicial pronouncements on the subject was made by Erle J 1n
R v Sharpe (1856-7) Dears & Bell 160, who stated that ‘Our law recognizes no
property in a corpse’ and further affirmation was given in a series of nineteenth
century cases, notably Foster v Dodd (1867) LR 3 QB 67, Williams v. Williams
(1882) Ch D 659 and R v Price (1884) 12 QBD 247.

The first significant qualification to the rule was provided by the case of
Doodeward v Spence [1908] 6 CLR 40, in which the High Court of Australia was
asked to decide whether a two-headed fetus could constitute an item of property
which the plaintiff appellant had a right to possess. Griffiths CJ stated 1n his
leading judgment that:

‘... when a person has by the lawful exercise of work or skill so dealt with a human body or part of
a human body in his lawful possession that it has acquired some attributes differentiating it from a
mere corpse awaiting burial, he acquires a right to retain possession of it, at least as against any
person not entitled to have it delivered to him for the purpose of burial, but subject, of course, to
any positive law which forbids its retention under the particular circumstances.’ [414]

This finding has been considered in two recent English cases: Dobson v North
Tyneside Health Authority [1997] 1 WLR 596 and R v Kelly [1998] 3 All ER 741.

In Dobson, the plaintiff sought to exert her nght to possess her daughter’s brain,
which had been removed and retained by the defendant following a post-mortem.
In his leading judgment, Peter Gibson LJ rejected the plaintiff’s arguments:

‘Does that mean that it is arguable that when [the pathologist] fixed the brain in paraffin, he
thereby transformed it into an item the right to possession of which or the property in which
belonged to the plaintiffs? For my part, I do not think so.’ [601E]
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However, in Kelly, where the defendants were appealing against their conviction
for the theft of body parts from the Royal College of Surgeons, the Court accepted
the reasoning of Parker CJ in Doodeward and found that:

‘... in our judgment, parts of a corpse are capable of being property within s 4 of the Theft Act, if
they have acquired different attributes by virtue of the application of skill, such as dissection or
preservation techniques, for exhibition or teaching purposes ..." [7149]]

It is arguable that the later decision in Ke/ly should be distinguished on the
grounds that the Court were dealing with body parts which had been preserved for
anatomical research and education; whereas in Dobson the preservation of the
brain was solely (it appears) for the purposes of pathological examination.
However, such a distinction is artificial, since the ‘application of skill’, which in
Kelly the Court ruled would render the organ valuable, is clearly the same — in
terms of professional technique — in both cases.

On the 21% July 1999 (Day 42), the Inquiry heard evidence from Professor
Michael Green, Emeritus Professor of Forensic Pathology at Sheffield University.
His graphic descriptions of the techniques involved in the examination of organs
during a post-mortem included the following statements:

‘.. It is often necessary — although I am neither a cardiac nor paediatric pathologist — to inject
blood vessels from the heart. Also it is often necessary to cut serial sections, as many as 300,
through the so-called “conducting bundle”, and this can only be done on fixed tissues. To fix a
heart in formalin takes 10 days.’

‘.. I would do a sudden infant death case which turned out to be unsuspected congenital heart
disease, so it was desperately important to take the thoracic organs en bloc, fix them, recolour
them and then look at them with the aid of magnifying spectacles, television camera, dissected
against a clean and bloodless background, and as I say, it takes 10 days to do it properly ..." [p

51£1]

The preservation of an organ for further pathological examination is therefore
different from, for example, the mere measurement or weighing of an organ
without its then being preserved. In such circumstances, it could not be said that
sufficient skill had been applied to make the organ the subject of property.

Evidence was also given to the Inquiry by Professor Robert Anderson, Professor
of Morphology at Great Ormond Street, who on 7™ September 1999 (Day 45, p
102 ff) described the collections of hearts held by various medical centres




22

23

SUB 0001 0009

SUBMISSION OF THE BHCAG ON ISSUE J

nationwide. It was implicit in his evidence that many of those organs had been
preserved and retained for academic purposes following regular coronial or
hospital post-mortems.

Evidence of this kind may have altered the view of the Court in Dobson;
particularly in the light of the comments of Peter Gibson LJ that:

‘There is nothing in the pleading or evidence before us to suggest that the actual preservation of
the brain after the post-mortem was on a par with stuffing or embalming a corpse or preserving
an anatomical or pathological specimen for a scientific collection ..." [601G]

For the purposes of this Submission, we conclude that:
23.1 the body of a dead child is not the subject of property;

23.2  the tissues or organs of a child are the subject of property where they have
been removed and preserved for detailed pathological examination and/or
educational purposes.
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POSSESSION AND THE RIGHT TO POSSESS A BODY

Possession by the Hospital

The first question which needs to be answered is whether a hospital can have
lawful possession of a body. In the absence of any specific statutory or judicial
guidance, the starting point is logic.

A hospital has physical custody of a body by the very fact that it is present within
the confines of the institution. In almost all conceivable cases, the body would
first have been within the custody of the hospital because the patient has died
there following treatment, because a post-mortem 1s to be carried out or because
the hospital has the facilities, in the form of a mortuary, to store the body prior to
burial. It is a logical step to conclude that, since these purposes are prima facie
lawful, the hospital’s possession must also, 1nitially at least, be lawful.'

This view is consolidated by related nineteenth century case law. In each of these
cases no executors or administrators had been appointed to arrange for the lawful
disposal of the bodies of the deceased. The courts therefore fixed the legal
responsibility for disposal on some other person:

26.1 the occupier of the premises in which the body was lying (R v Stewart
(1840) 12 Ad & E 773),

26.2 the master of the workhouse in which the deceased had died (R v Feist
(1858) Dears & Bell 590);

26.3 the occupier of the premises in which the deceased had died (Bradshaw v
Beard (1862) 12 CB (NS) 344).

This principle may be applied to the situation where a child has just died while
being treated in hospital. It is clear that at the time of death, the child’s body is in
the physical custody of the hospital and no executors or administrators of its
estate have yet been appointed. On the basis of the case law set out above, where
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Brazier (1992) gives the example of a motor cyclist brought into a hospital after a fatal accident. In
such circumstances, she argues (p 404), the hospital would have lawful possession until the
relatives can be traced and commence arrangements for disposal. She notes that:

“This was the view of the DHSS, who require the NHS hospitals to designate one of their
officers to exercise this function. DHSS 1975 HSC 15 (156)’.
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no person with a better entitlement to possession claims the body, it would be the
legal responsibility of the hospital to arrange for its lawful disposal.

28 Further support for this view is provided by the Human Tissue Act 1961. Section
1 of the Act empowers the ‘person lawfully in possession of the body’ to
authorise the removal of body parts once various enquiries have been made °.
Sub-section 1(7) states:

‘In the case of a body lying in a hospital, nursing home or other institution, any authority under
this section may be given on behalf of the person having the control and management thereof by
any officer or person designated for that purpose by the first-mentioned person.’

29 It is implicit in this sub-section that a body lying in hospital is in the possession of
the person having the control and management of the hospital and that his or her
possession is lawful; the situation is analogous to that of the master of the
workhouse in the case of Feist. Leaving aside for the moment the question of
whether or not possession by the hospital can remain lawful indefinitely, we
conclude that at the time of death, a hospital has lawful possession of the child’s
body for the purposes of its disposal °.

The Coroner’s Right to Possession

30 The Coroners Act 1988 obliges a coroner to hold an inquest into the death of a
person within his district where, amongst other things, there is reasonable cause to
suspect that the deceased ‘has died a sudden death of which the cause is
unknown’ (s 8(1)(b))*. Section 19(1) of the Act gives the coroner a discretion to
waive an inquest in favour of a post-mortem:

‘Where a coroner is informed that the body of a person is lying within his district and there is
reasonable cause to suspect that the person has died a sudden death of which the cause is

This is discussed in greater detail below.
In his useful discussion of this subject, Lanham (1971) points out at page 19:

“Though in no way authoritative in court, the following statement in Hansard, H.C. Deb.
Vol. 643, col. 835, seems to represent the law; “In the absence of executors there is a
common law duty to see that the body is buried and the person lawfully in possession is

normally the occupier of the premises where the body lies, or the person who has the
body.”

The provisions of this sub-section were formerly contained in s 3(1) of the Coroners Act 1887 (as
amended).

10
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unknown, the coroner may, if he is of opinion that a post-mortem may prove an inquest to be

unnecessary -

direct any legally qualified medical practitioner ... ; or

request any other legally qualified medical practitioner,

to make a post-mortem examination of the body and to report the result of the examination to the

coroner in writing.’

The 1988 Act and the complementary Coroners Rules 1984 (SI 1984/552)° are
silent on the duration over which the coroner has control over the deceased’s
body. However, in R v Bristol Coroner, ex p Kerr [1974] 2 All ER 719 (which
predates the legislation) the Court of Appeal was asked to decide at what point in
time the coroner’s right to possession arose. Giving the judgment of the Court,
Lord Widgery CJ stated:

‘According to counsel for the coroner the right to retain the body arises at common law as soon as
the report reaches the coroner that a person has been killed or has died violently, and remains
until the conclusion of the inquest.

[ am left in no doubt at the end of the argument that counsel for the coroner is right.’ [722]

‘.. the coroner’s authority over the physical control of the body arises as soon as he decides to
hold an inquest, and lasts at common law until the inquest itself is determined.’ [723]

In our view, this remains good law. We believe that for the purposes of
establishing the duration of lawful possession, there is no matenal difference
between the decision to hold an inquest and the decision to authorise a post-
mortem. The coroner’s right to possess a child’s body therefore arises as soon as
he decides to order a post-mortem and lasts until that post-mortem has been
completed the coroner is satisfied that the cause of death is known and the time
for challenging his determination has passed®. This right differs significantly from
the right to possess a child’s organs, which is discussed below.

The Executors’ Right to Possession

33

The common law right of a deceased’s executors to possess his or her body for
the purposes of disposal are axiomatic. In R v Fox (1841-42) QB A & E 246, Lord
Denman CJ issued a mandamus ordering a gaoler to deliver up the body of a
deceased prisoner to the executors of his estate.

These Rules came into operation on 1% July 1984; per rule 1.

The latter qualification is drawn from the decision in Dobson, which 1s discussed below in the
context of the coroner’s authority to remove organs.

11
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This case was followed in Williams v Williams (1882) Ch D 659, in which Kay J
stated:

‘.. the law in this country is clear, that after the death of a man, his executors have a right to the
custody and possession of his body (although they have no property in it) until it is properly
buried.’ [665]

In the more recent case of Dobson, the Court of Appeal accepted the principle that
the right to possess the body of a deceased person is a legal consequence of the
duty to secure its disposal (page 600F), but went on to say that possession must be
for the purposes of disposal only. On that basis, the principle of an executor’s
right to possession for the purposes of interment or other proper disposition
remains good law.

The Parents’ Right to Possession

36
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Support for the existence of a duty to dispose of — and therefore a right to possess
— a deceased relative’s body can again be found in nineteenth century case law; in
particular, the cases of Ambrose v Kerrison (1851) 10 CB 776, Bradshaw v Beard
(1862) 12 CB (NS) 344 and R v Vann (1851) 2 Den. 325 "

In Ambrose, the court obliged a husband to dispose of his wife’s body even
though they had been separated prior to her death. This principle was followed by
the court in Bradshaw. In Vann, the defendant had refused to bury his deceased
child despite the offer of a loan from his parish to do so. The jury convicted him
of causing a nuisance. The Court of Appeal overturned the conviction on the basis
that, although the father was under a duty to bury his child, he was not obliged to
incur a debt in order to fulfil that duty. In the judgment of Lord Campbell CJ:

‘It is true, that a man is bound to give Christian burial to his deceased child, if he has the means
of doing so; but he is not liable to be indicted for nuisance, if he has not the means of providing
burial for it.” {330]

This finding was echoed by Lord Alverstone CJ in Clark v London General
Omnibus Co Ltd [1906] 2 KB 648, who commented that:

‘... for the purposes of my judgment on this point I assume that there is an obligation on a person
who has an infant child, and who has the means, to bury a child.’ [659]

See Lanham (1971) and Skegg (1976).
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