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heart, its surrounding vessels and in some circumstances the child’s brain
and lungs®';

64.2 it i1s unreasonable to retain such material once the coroner’s authority (and
hence his right possession of the body) has ceased — 1.¢. after the post-
mortem report is completed, the coroner has made a determination as to
the cause of death and a reasonable time for challenging that
determination has elapsed **.

We conclude that:

65.1 once the coroner’s authority has ceased he 1s under a legal obligation to:

65.1.1 1ssue an order authorising the disposal of the body and its parts;
and

65.1.2 either return the body and its parts to the parents or executors /
administrators if they are claiming possession for the purposes of
disposal; or

65.1.3 arrange for the disposal of the body and/or its parts.

65.2 the coroner’s decision to exercise his authority unreasonably, or to fail to
return the body and its parts to those with a rightful claim, would be
susceptible to judicial review.

21
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Where a child has died from a heart-related disorder, these are the organs which usually bear on
the cause of death and which the pathologist will examine in detail for the purposes of his or her
report. Clearly, it would require expert evidence to challenge the pathologist’s decision in a
specific case.

What is a reasonable time in this context has been discussed above.
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THE C1VIL LIABILITY OF THE HOSPITAL

There is no obvious basis, either in common law or statute, for an action against a
hospital for conduct relating to the performance of post-mortems on children and
the retention of their bodily tissues.

We have already indicated that there may, in certain circumstances, be a
legitimate basis for judicial review of the coroner. The discussion below focuses
on the hospital’s conduct in circumstances where either:

67.1 the coroner has not ordered a post-mortem; or

67.2 the coroner has ordered a post-mortem and at its conclusion the hospital is
in physical, if not necessarily lawful, possession of the child’s body or
body parts.

Dobson v North Tyneside Health Authority [1997] 1 WLR 596

68

69

Before discussing what legal foundations can be built for an action in such
circumstances, we must consider in more detail the case of Dobson, which is the
most recent English decision relating to this subject.

We have already argued that there are two grounds on which Dobson may be
distinguished for the purposes of this Submission.

69.1 The first ground is factual.

69.1.1 The potential litigants in the present case are the parents of
deceased young children. In Dobson:

69.1.1.1the plaintiff was the mother of an adult daughter;

69.1.1.2she became administratrix of her estate only after the
disposal her body and brain; and

69.1.1.3she wished to exert her right to possess her daughter’s
brain not for the purposes of interment or other proper
disposition, but so that further pathological examination
could be carried out.
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69.1.2 The Court therefore had no difficulty in finding that she had no
legal duty at common law to dispose of her daughter’s body and
therefore no right to possess her brain.

69.1.3 In our view, the judgment in Dobson does not therefore challenge
either:

69.1.3.1the common law duty of a parent with sufficient means to
dispose of his or her infant child’s body; or

69.1.3.2the consequent legal right of the };arent to possess his or
her child’s body for that purpose*”.

69.2 The second ground is legal.

69.2.1 The law relating to organs and property has moved forward since
Dobson. The Court in Kelly ruled that by acquiring ‘different
attributes by virtue of the application of skill, such as dissection or
preservation techniques, for exhibition or teaching purposes’
(749;), human organs could become the subject of property.

69.2.2 In our view, this description accurately describes those organs
preserved and retained by pathologists following post-mortems.

69.2.3 Those organs are therefore the subject of property.

70 The failure of the plaintiff to prove both a legal entitlement to the possession of
her daughter’s brain and that the brain was property which she was entitled to
own, formed the comerstone of the Court’s judgment; page 601H. It was
primarily on that basis that the plaintiff’s claims of conversion and wrongful
interference were dismissed; page 602C. Three additional areas of the judgment
require analysis.

71 The first is the statement by Peter Gibson LJ, at page 691H, that: ‘There was no
practical possibility of, nor any sensible purpose in, the brain being united with
the body for burial purposes .

71.1 In our view the first strand of this statement, a finding of impracticality,
was not warranted on the particular facts of the case.

2 Liability for interference with the parents’ right to possession of parts of his or her deceased child

is discussed below.
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71.1.1 The pathologist, Dr Perry, was charged by the coroner with
determining the cause of death. Once he had done so, and
completed his report, the deceased’s body was returned to her
family. There was no practical obstacle preventing the replacement
of the brain in the body before its return.

71.1.2 Nor in our view was the retention of the brain a reasonable
exercise of the coroner’s authority; since, as we have shown, the
coroner’s authonty subsisted only until he had determined the
cause of death. As the plaintiff’s case was that the brain should
have been retained, this 1ssue was not fully explored before the
Court.

71.2  In our opinion, the finding that there was no sensible purpose reuniting the
brain with the body, should also be rejected as a subjective comment
without evidential foundation.

71.2.1 First, it can be inferred from the case report that the Court did not
hear evidence from the deceased’s family on this point, since the
purpose of the plaintiff claim was the return of the brain not for
disposal but for further pathological examination.

71.2.2 Secondly, in our view 1t is likely that a court would be persuaded
that a sensible purpose did exist 1f it were to hear evidence from
parents as to why they wished to dispose of their children’s bodies

complete with their hearts and brains **.

72 The second area of the judgment which requires analysis is the following
concession by the plaintiff’s counsel, which effectively negated the need for a
conclusive judicial decision on the point:

‘Mr Hone accepted that organs would not usually be preserved by the pathologist who carries out
a post mortem and that if Dr. Perry had disposed of the brain without fixing it in paraffin, the
plaintiffs would have no cause for complaint.’

# The wish is bound up in religious faith, a belief in the sanctity of a child’s body and a conviction

that the heart and brain are the core or soul of a child’s being. It would be ‘sensible’ not to offend
such centrally and often jealously held beliefs, and to allow the recognised psychological process
of grieving — of which those beliefs may be a key part — to run its course,
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The plaintiff’s counsel was effectively conceding that:

73.1 the coroner had the right not merely to possess the deceased’s brain, but
also to dispose of it; and

73.2 that this right took precedence over any right the plaintiff might have had
to the possession of the body and its parts.

In our view, this concession is based on a misunderstanding of the coronial office.

The proper procedure is that when the coroner’s enquiries are at an end (his
determination made, etc.), he will issue an order authorising the disposal of the
body *°. Effectively, that order marks the release of the body from his authority.
At that point the coroner’s right to possess the body and its parts terminates and
those with the duty of disposal may claim lawful possession of the body and
subsequently dispose of it. If no claim 1s made, lawful possession will revert to
the hospital for disposal.

Although counsel’s concession may have met with a favourable reception from
the Court of Appeal, it was not an issue on which their attention was focussed.
There is therefore no binding decision on the matter.

The last point of the judgment which requires comment, is the fact that the post-
mortem in Dobson was at the behest of the coroner and not the hospital. In our
view, it can therefore only be of limited application in the context of a post-
mortem undertaken by the hospital without the coroner’s authority.

Wrongful Interference with Parental Rights

78

In Edmonds v Armstrong Funeral Home Ltd [1931] 1 DLR 676, the Supreme
Court of Alberta was presented with a case where the plaintiff had engaged the

Part V of the 1984 Rules.
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funeral home (the first defendant) to arrange for the burial of his deceased wife.
The first defendant had then allowed one J D Stewart (the second defendant) to
enter its premises and perform an autopsy on the plaintiff’s wife; all without the
plaintiff’s consent. In his statement of claim, the plaintiff alleged that, amongst
other things:

(7) In making said autopsy the defendant Stewart did make an incision in the body of the
deceased and did remove therefrom a portion of the anatomy of the said corpse.

(8) The defendant Stewart by his unlawful acts in mutilating the said body and removing
portions therefrom did cause the plaintiff mental anguish and suffering and the plaintiff has
suffered damages thereby.’ [678]

In his leading judgment, Harvey CJA found that this conduct was actionable:

‘If then, as seems clearly established, the plaintiff had the right to the custody and control of the
remains of his deceased wife any unauthorized interference with that right, such as is alleged, was
an invasion of his right and would give a cause of action.’ [680]

The court went on to find that there was a presumption that the plaintiff had
suffered damage where such an interference had taken place. There was therefore
no legal requirement for the plaintiff to prove consequential injury. However,
having decided that the defendants’ conduct was unlawful and actionable per se,
the court went on to accept the plaintiff’s claim to have suffered mental anguish:

‘If mental suffering can be properly considered in assessing damages in such actions as assault,
defamation, malicious prosecution, seduction etc., as it properly can, there seems no good reason
why it should not be so considered in such a case of misconduct as this is alleged to be when it is a
natural and certain consequence of the defendants’ acts.’

In our view, a prima facie claim for wrongful interference warranting damages is
made out where:

81.1 apost-mortem has not been authorised by the coroner; and

81.2 the parents have indicated to the hospital that they wish to bury their child
— thus exerting their right to possession for that purpose; and

81.3  without the consent of the parents the hospital has:
81.3.1 performed a post-mortem on the child’s body; and/or

81.3.2 removed and retained any organs from the child’s body.
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Wrongful interference would also take place where:
82.1 apost-mortem has been carried out with the coroner’s authority; but

82.2 no authority for the retention of organs has been given by either the
coroner or the child’s parents; and

82.3 the parents have indicated to the hospital that they wish to bury their child,;
and

82.4 the hospital retains any organs from the child’s body.

We are also of the opinion that, following Edmonds, there are grounds for
supporting a claim for damages for psychological suffering as a result of this
infringement; the presence and causation of which would require expert evidence.
Such a case would not be without difficulties, since the court might choose to
apply the criteria used in cases where ‘nervous shock’ has arisen as a result
negligence “° and dismiss the claim on the grounds that there was an absence of
temporal or spacial proximity between the infringement of the right and its
psychological effect.

However, in our view, there are good reasons why the nervous shock criteria are
not applicable to such a claim. The principle of these is that the infringement of
rights is a wholly different area of law; therefore the precedents which have built
up as a means of curtailing claims of negligence or breach of statutory duty are
not relevant to an alternative cause of action. This would be a matter of judicial
policy, but in our opinion there 1s a good possibility that a judge, following
Edmonds, might look favourably on the parents in such circumstances; especially
where there had been a conscious decision by hospital staff to ensure that they did
not find out that their child had undergone a post-mortem and/or had its organs
retained without their consent.

The decision in Edmonds was not considered in the case of Dobson. The greatest
obstacle to its acceptance in a modern English court might be the general
reluctance of the judiciary to countenance a potential flood of outraged litigants;
an issue which demands a fuller analysis than this Submission can provide.

Discussed in further detail below.
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Negligence and Breach of Statutory Duty

86

87

A claim that the hospital was negligent or in breach of statutory duty requires
damage. In the present case, such damage would take the form of mental suffering
by parents. The criteria by which such cases have been accepted have been strictly
controlled by the courts. The leading cases are McLoughlin v O ’Brien [1982] 1
AC 410 and Alcock v Chief Constable of South Yorkshire Police [1992] AC 310,
in which it was established that:

86.1 the defendant must owe the claimant a duty of care — founded on the
foreseeability of injury;

86.2 the defendant must be in breach of that duty — this may take the form of :
86.2.1 negligent injury to a third party, where
86.2.2 the claimant has a sufficiently close relationship to the third party;

86.3 the claimant must sustain injury following his or her presence at the scene
or aftermath of the injury to the third party;

86.4 the claimant’s injury must be a recognised psychiatric disorder.

In our view, even if a parent were be able to show some factual basis for such a
claim — 1.e. a sufficiently close relationship and a recognised psychiatric
disorder®’ — he or she would struggle to show prove:

87.1 that the hospital owed him or her a duty of care — either based on the 1961
Act or at common law;

87.2 that the hospital breached that duty when without the claimant’s consent:
87.2.1 itperformed a post-mortem on the child; and/or
87.2.2 retained 1ts organs;

87.3 that the damage suffered by the claimant as a result was closely proximate
in time and space to the breach itself.

27

Arguments would rage over causation, i.e. whether or not the injury resulted from the hospital’s
breach rather than the parents’ natural bereavement. See, for example, Vernon v Bosley (No 1)
[1997] 1 Al ER 577.
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Duty and Breach

88.1

88.2

88.3

88.4

88.5

The plaintiff’s claim in negligence failed in Dobson on the basis that, in
storing the deceased’s brain at the pathologist’s behest, the defendant
health authority did not owe the plaintiff a duty of care (page 602D). In
our view, the foundation for this argument lies in the fact that the post-
mortem and retention by Dr Perry and the hospital were carried out with
the authority of the coroner; therefore the Court was not prepared to
burden the coroner, acting his judicial capacity, with a duty of care
towards the deceased’s relatives.

Dobson should therefore be distinguished from the present scenario, where
there 1s no coronial involvement and the relationship between the hospital
and the parents is governed by the Human Tissue Act 1961 and the
common law. Two factors support the existence of a duty in such
circumstances:

88.2.1 the first 1s that the clear purpose of the obligations set out in s 1(2)
of the 1961 Act™® is to preserve the feelings of those people, such
as parents, who might be distressed by the violation of their
relatives’ bodies;

88.2.2 the second is that it would be a foreseeable consequence of a
breach of those obligations that the person who was not consulted
could suffer some form of psychological harm.

However, there are obstacles to this.

The first, it that there is no such duty towards the parents at common law.
The only recognised duty is to surrender possession for the purposes of
disposal; breach of which should more properly be considered an
infringement of parental rights, rather than an act of negligence.

The second is the direction in s 1(8) of the Act that:

‘Nothing in this section shall be construed as rendering unlawful any dealing with, or
with any part of, the body of a deceased person which is lawful apart from this Act.’

28

This duty is echoed in s 4(3) of the Anatomy Act 1984.
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88.6 In our view, it is likely that a court would find that this sub-section
precludes a potential plaintiff from basing a claim on s 1(2) of the Act,
which requires that a hospital be in lawful possession of the body and seek
and obtain consent from surviving relatives before removing organs.

88.7 However, s 1(8) — which precludes unlawfulness by breach of section 1 —
does not appear to preclude unlawfulness by breach of s 2; since it is
omitted from the list of applicable provisions set out in s 2(2). It may
therefore be possible to rely on the Act to argue that a hospital carrying
out a post-mortem on a child owed a duty of care to its parents.

88.8 Nevertheless, in our view, even if breach of s 2 could be unlawful, there
remain at least two reasons why a court would not accept that the Act
imposed a duty of care towards parents:

88.8.1 first, policy — such a duty would significantly extend the ambit of a
hospital’s medical responsibility, opening the door to a potentially
large number of litigants;

88.8.2 secondly, because the existing and proper cause of action for an
aggrieved parent is for infringement of the right to possession, not
negligence or breach of statutory duty.

Proximity in Time and Space

89.1 The courts have been strict in their insistence that there be close proximity
of time and space between the primary negligent act and the damage
giving rise to the action. Merely hearing about an event is not sufficient;
per Alcock. In McLoughlin, the mother’s presence at the hospital two
hours after the accident was sufficient. In Alcock, presence at the mortuary
some nine hours after the event, was not.

89.2 In the present case, the time difference between the primary tortious event
— the post-mortem and removal of organs — is, in most cases, a matter of
years. Most claims would therefore fail for want of temporal proximity.

89.3  Even if the court were to accept that the retention of organs was a
continuing event, the need for physical proximity would not be met, since
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none of the parents would have been present to see the post-mortem or
preservation of their child’s organs®.

The discussion above, illustrates the difficulties facing a claimant in such a case.
The court would be required to extend the criteria for cases of nervous shock far
beyond that which has previously been acceptable. There may be good grounds
for arguing that it should do so; for, example, those put forward by Kennedy
(1988). But until the restrictive policy changes, we conclude that a claim by an
aggrieved parent would fail.

Conversion

91

92

The plaintiff’s allegation of conversion and wrongful interference with the
deceased’s brain was rejected in Dobson on the basis that:

91.1 the brain was not the subject of property [602A];

91.2 the plaintiff did not have possession or a right to immediate possession of
at the time that 1t was disposed of [602D]; and

91.3 the plaintiff was unable to show that the defendant did anything that was
wrongful [602D].

In the present case, it is our opinion that these findings are inapplicable, on the
basis that:

92.1 the organs became property once preserved for pathological examination;
per Kelly;

02.2 the parents had a right to immediate possession for the purposes of burial;

92.3 there are grounds, discussed above, for arguing that the hospital’s conduct
may have been wrongful.

29

In Owens v Liverpool Corporation [1939] 1 KB 394, the plaintiffs were mourners who witnessed
a collision between a tramcar and the funeral hearse. The court accepted their claim to have
suffered nervous shock as a result of their fear for the imperilment of the coffin.
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