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The Bristol Royal Infirmary Inquiry
Phase 1

Closing submissions on behalf of
AVON HEALTH AUTHORITY

1. Avon Health Authority has provided a substantial body of material to
the Inquiry in the way of disclosed documents, other materials,
witness statements and general statements.

2. It 1s not the purpose of these submissions to repeat the contents of the
statements lodged by Avon; the Health Authority is confident that the
members of the Panel have read and will re-read that which is useful
in those statements.

3. By these submissions the opportunity is taken to address four areas of
the Inquiry’s field of investigation, where it is considered that some
further analysis and observation is warranted and may be helpful.

4. The four areas are:
4.1. Capital funding & split site
4.2. Responsibility for monitoring the quality of the SRNICS
4.3. De-designation & steady state
4.4. Meeting on 9/3/95
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5. The Panel 1s also reminded that Avon HA and UBHT agreed their
broad division of responsibilities in relation to the Inquiry for the pre-
Trust status period as follows:

5.1. Avon HA to be responsible for the District Health Authority
involvement supra-unit.
5.2. UBHT to be responsible for intra-unit involvement of the

District Health Authority.
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6. In consideng the lit ite wt could/should have been done
about 1t, the question of capital funding arises.

7. Witnesses complained about the level of funding and resources
provided by the District Health Authority in that context.

8. It has to be conceded, however, that capital funding of the sort that
would be needed to address the split site was the responsibility of the
Regional Health Authority, the Trust (post-Trust status) with the
possibility of a supra-regional contribution from the Department.

9. Thus:
9.1. On day 29 Mr Baird said:

24 Q. Could I return from looking at the beds to where we

25 began, which was paragraph 42, page 10 of your
page 105

1 statement.

2 You talk there in the third sentence of the

3 purchasing Health Authority's policy to minimise the

4 growth of high-tech expensive acute care.

5 Is it not the case that major capital investment

6 was a matter as between the Trust and the Regional

7 Health Authority, the South Western Regional Health

8 Authority, which did not concern the District Health

9 Authority?
10 A. Yes. I think when I talk about the growth of high-tech
11 expensive care, I am talking about the revenue growth of
12 supplying the service. I think you are right, although
13 I think the finance people would know better than me,
14 I think if we were going for a large capital sum, it is

15  tothe region that we would go.

9.2. On day 59 Professor Vann Jones said:

22 Q. Capital funding would surely be either a matter for the

23 Trust itself, after the creation of the
24 purchaser/provider split, or a matter of allocation from
25 the South West Regional Health Authority. Is that not
page 216

1 correct?

2 A. That is correct, yes.

10.There has been some discussion with the witnesses as to the
possibility of obtaining a capital contribution from the SRSAG:
10.1. On day 12 Stephen Owen was asked about this (page 105):
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9 Q. Can we look at page 2/148? We will see further details

10 of what was proposed.

11 "The unit plans to provide a 'unified paediatric
12 cardiology/cardiac surgical service' on one site. At
13 present, open heart surgery is provided at the BRI (an
14 adult institution) and the cardiological service and

15 closed heart surgery at the Bristol Royal Children's

16 Hospital. The plan is to construct a third operating
17 theatre and extend the ICU. The total preliminary cost
18 is 550,000, made up of 430,000 for the theatre, 120,000
19 for the ICU. The Supra Regional Services Advisory Group
20 is requested to fund 300,000 in respect of the infant
21 and neonatal work. The remainder will be met by the
22 United Bristol Healthcare Trust. The proposal submitted
23 was only a draft outline requiring further discussion
24 and planning. Until a firm proposal and justified
25 business case is received, members are invited to defer
page 106

1 this request."”

2 Once a service was funded supra-regionally, would

3 it in any respect have operated as a dead hand on

4 capital developments such as this?

5 A. I am sorry, I do not understand the term "dead hand".

6 Q. Would it prevent or have hindered a development which

7 the local Trust wanted to perform?

8 A. Absolutely not. If anything, the opposite.

9 Q. So does it come to this: that if this need had been

10 identified earlier and put forward in greater detail,
11 that it would have received active consideration instead
12 of being deferred?

13 A. I do not want to be trite, but the Advisory Group gave
14 all bids active consideration. Clearly the fact that
15 this bid, from the words, was a marker bid really

16 precluded the Advisory Group from reaching any firm

17 decisions one way or another. Given the decision to

18 de-designate, that kind of prejudiced any further

19 actions. If what you are saying is, had this bid with
20 sufficient supporting detail and a properly worked-out
21 case come to the Advisory Group three years in the past
22 or four years in the past or whatever, clearly I cannot
23 say that the Advisory Group would have approved it or
24 not. I can assure you that they would have seriously

25  considered it, as they always considered capital bids.

10.2. On Day 22 Mr Nix (pages 23/26) speaks of the Regional Health
Authority’s involvement in capital funding and on day 23 makes

the point:

Q. "But arguably some part of the capital requirement for
20 the cardiac surgery developments in the BRI could be
21 made in respect of the neonatal and infant workloads."
22 He suggests there might be liaison with the
23 regional treasurers and planners.

24 Do you remember if that was followed up?

25 A. I would imagine it would be, but from Bristol & Weston
page 35
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Health Authority's point of view, the Regional Health
Authority had provided the capital and revenue to us to
allow this development to proceed, so the key here,

really, is can the region get any of its money back that
it has invested from the region's allocation from the

supra-regional system? I am sure we must have had
a discussion about that once the issue had been raised.

11. The point should be kept in mind that capital
funding of the sort to address the split site was a
matter for the South Western Regional Health
Authority, the SRSAG (i.e. the Department of

Health) and UBHT (post Trust-status); not the local
District Health Authority.
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Responsibility for monitoring the gualitv of the SRNICS:

12. The question has been addressed from time to time:
who had the responsibility for monitoring the quality

of the supra-regional service for the children under 1
year old?

13.Mr Gregory on day 10 said:

The ultimate

20 responsibility for the provision of health services in
21 Wales is the Secretary of State for Wales, which will
22 very soon become the National Assembly for Wales. As
23 a consequence, the person who at political level is held
24 accountable for all these decisions is the Secretary of
25 State. He delegates that responsibility to officials.
page 161
1 At the moment, that responsibility is delegated to me.
2 At the official level, the buck currently stops with me.
3 In the period we have been discussing, however,
4 the responsibility was, I think, a little more diffuse
5 than that, although for strategic decisions about
6 policy, resource allocation, those sorts of things, they
7 would rest in the Department. Ultimately I think, they
8 would be seen as resting in my predecessor, John Wyn
9 Owen.
10 As a consequence, the health professional group
11 and the Chief Medical Officer would be seen as
12 substantially in support of that,; the Welsh Medical
13 Committee as the prime external and objective,
14 authoritative source of professional advice.
15 But when it comes to the delivery of the service,
16 the Health Authority has the responsibility for the
17 management of the service, and then, as you know much
18 better than I do, the clinicians have the day-to-day
19 responsibility to their patients for delivering patient
20 care.
21 So the responsibilities are a little diffuse, and
22 they remain diffuse in a sense because of course that
23 separation between the clinical responsibility at the
24 local level and the responsibilities that folk like me
25 have for policy and implementation are actually quite
page 162
1 distinct. Even now, I do not wish to be anecdotal, but
2 we have had a recent very highly publicised case of
3 a child with a paediatric problem who actually ended up
4 in America, but who was still being treated by a centre
5 in England -- I do not know the details of the clinical
6 issues involved, so arguably that was entirely
7 appropriate in terms of bypassing Cardiff, but that
8 still goes on, in a sense quite legitimately.
9 So the responsibility is diffuse, and one has to
10 say, for what? One can then construct, as it were,
11 a matrix of who is responsible: politically the
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12 Secretary of State, administratively at a managerial

13 level me, then the local authority for the local

14 service, but always the clinicians for the

15 decision-taking in respect of individual patient care.
16 Q. It seems when perhaps there is a disagreement between

17 the clinicians who might be bypassing Bristol and the

18 planners, let us say, generically, the Secretary of

19 State ultimately, as in this instance, makes the final
20 decision.

21 A. Yes, but he does not do so -- this i1s one of the

22 problems with the Children's Heart Circle document --

23 because as it were non-clinicians like myself are giving
24 him arbitrary decisions. He does so on the basis of the
25 Chief Medical Officer's advice, as informed formally by
page 163

1 the WMC, and also, as a function of the Chief Medical

2 Officer's intricate network of contacts and

3 relationships with the various aspects of the medical

4 profession in Wales.

5 PROFESSOR JARMAN: Thank you.”

13.1. It 1s important to remember Mr Gregory’s experience and area
of involvement:

“19 Q. As you know, Mr Gregory, we shall take your statements

20 as read, but so that your evidence is clear, may I just
21 run through with you your various responsibilities from
22 time to time during the period with which this Inquiry
23 is concerned?
24 You were, I think, in 1984, when the Inquiry's
25 terms of reference begin, the head of the Health Policy
page 4
1 Division, the Housing, Health and Social Work Policy
2 Group, dealing with amongst other things National Health
3 Service's resources, Health Service developments, health
4 promotion, health protection and complaints procedures?
5 A. I was.
6 Q. After that, from December 1986 to May 1991, you were the
7 head of the Health Services Planning Division in the
8 National Health Service directorate in Wales,
9 responsible for National Health Service regional
10 service, service planning, performance management and
11 waiting lists?
12 A. I think it was 1990, not 1991.
13 Q. Thank you. In that case, we shall have to make a note
14 to alter the dates you set out in your statement.
15 A. If you look at 0005, WIT 58, you will see I have given
16 it there as 1986 to 1990.
17 Q. Thank you. Since March 1994, you have been director of
18 the National Health Service in Wales, responsible for
19 NHS policy and management issues.
20 A. That is right. Although the titles changed from time to
21 time, but the substance of the job has been the same.”

13.2. Thus Mr Gregory, from a Welsh standpoint, is describing the
arrangements he knew in Wales. It is not clear that he is offering
an opinion specifically on where the responsibility for monitoring
the SRNICS lay and he is describing a matrix of differing
responsibilities.



14. Mr Angilley on day 11 said:

16
17
18
19
20
21
22
23
24
25

page 18

A.

That is exactly what I thought you would say, which
essentially is that the medical members set the standard
in advance of a particular year by reference to their
own clinical knowledge and expertise and, having set the
standard, you were then able to apply it to the units
and collect the necessary data to see whether the
standard had been met or not. That is the process you
have just described, is it not?

Yes, it is. Well, the way you have put it perhaps
implies a closer monitoring of clinical standards

overall than actually took place. The Advisory Group
was not in the business of highly detailed reqular
monitoring of every unit in this service particularly,
any more than it would be for other clinical services
within the NHS.

I think we have to understand that the provision
of health care has always been the responsibility, the
statutory responsibility, of local health bodies. That
has been the case right since the inception of the NHS.
We have never had a unified command structure, which
means that Civil Servants sit there and, you know,
monitor everything that moves. That has not been the
function. The statutory responsibility for provision of
health care and therefore for standards is firmly in the
hands of the local health bodies that provide that
service.

So that underlying fact is actually very
important, I believe, in an understanding of how these
services worked, in that we were not sitting on top of
a huge command and control system here that looked at
everything that moved. We would have had to have an
army of bureaucrats and doctors to do that, and we were
not in that business.

15. Mr Owen on day 12 said:

10
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Q.
A.

Finally, would you agree that when this decision was
taken that you would use the system of designated
services rather than accreditation, this put a lot of
responsibility on monitoring quality to the Advisory
Group, particularly considering we are not looking at
morbidity here, illness, but we are looking at
mortality: the deaths of infants?

The responsibility for monitoring the service was -- the
Advisory Group clearly had a role in that. There is no
fudging of that. But other people had responsibility as
well, primarily, I would argue, as indeed the contract
argues, that the unit themselves had a responsibility to
monitor that service.

To monitor themselves?

Yes.

PROFESSOR JARMAN: I have no further questions.

15.1. Thus Mr Owen accepts that the SRSAG did have a
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responsibility for monitoring quality, but points to the “Unit” as
having the primary responsibility. This appears to be said in the
context of contracts and therefore presumably after Trust status,

the only period he had experience of.

16.Dr Baker was asked about this on day 36:
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4 Examined by THE PANEL:
5 PROFESSOR JARMAN: Just one thing, to try and sort out
6 responsibility. You made it quite clear on a couple of
7 occasions you said you did not believe that it was your
8 responsibility to be monitoring the quality for children
9 under 1ls, in the supra-regional services?
10 A. Yes.
11 Q. When we saw Dr Gregory, who was the director of the NHS
12 for Wales, he was of the view that it was actually the
13 Health Authority who was responsible, and then we saw
14 Mr Angilley who said that the provision of health care
15 has always been the statutory responsibility of the
16 local health bodies, and later on the statutory
17 responsibility for the provision of health care and
18 therefore for standards is firmly in the hands of the
19 local health bodies who provide that service. Mr Steven
20 Owen was of the same view.
21 So they had that view that it was in fact the
22 local Health Authority and you have the view that it was
23 them.
24 Later on we have heard from Mr Nix. He seemed to
25 be of the view that actually it was the local public
page 128
1 health body that had the responsibility for monitoring
2 the services and we got a similar view from Deborah
3 Evans as well. So people within the local Bristol area
4 were of the view that it was the public health.
5 Do you have any comments upon that?
6 A. Yes, thank you. I think first of all, it is a question
7 as to whether people in making those comments were being
8 clear that they were talking about services in general
9 or whether they were being particularly cognisant of the
10 fact that some part of this was a supra-regional
11 service, and I would be slightly surprised if colleagues
12 in my District failed to make that separation. I cannot
13 speak for others who you have mentioned.
14 Q. By "others" you mean the supra-regional services?
15 A. Other commentators who made these remarks to you, either
16 surgeons or members from the Welsh Office, et cetera.
17 I think to try and in a sense discuss this, it is not
18 clear, the supra-regional service appeared to be
19 provided and advised upon by the Supra Regional Advisory
20 Group. I think I am right in recalling that in the
21 interim report we were talking about earlier, I think
22 the group does actually there say that they have the
23 expectation that the audit activity by the group would
24 continue. I think it is in that document; it might have
25 been in the other contractual documents that the
page 129
1 department drafted, but somewhere there was the
2 expectation that audit by the group continued. I cannot
3 be certain about that.
4 So I do not feel that during the time of the
5 Inquiry which we are interested in I feel that I was
6 directly and immediately responsible for the outcomes in
7 that service, no.
8 PROFESSOR JARMAN: Thank you.

16.1. So Dr Baker draws a distinction between services in general and
the supra-regional service and says that during the Inquiry’s period
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he did not feel that he was directly and immediately responsible
for the outcomes in the SRNICS in Bristol.

16.2. The suggestion that Mr Owen was of the same view as Mr
Angilley 1s erroneous (see above) and the suggestion that Mr Nix
and Miss Evans had expressed the view that the local public health
body had the responsibility for monitoring the quality of the
SRNICS 1n Bristol was also mistaken.

16.2.1. Mr Nix said on day 23:

16 Q. How did the senior management of the Trust keep abreast
17 of the relative performance, both in waiting times and
18 outcomes, of its services compared to competitors?

19 A. There was no information on outcomes. There was

20 information provided to general practices about waiting
21 times for outpatient attendances; there was information
22 within the Trust to do with waiting times for inpatients
23 and day cases.

24 Q. You suggested that it might have been a question for the
25 clinicians involved in a particular area, first of all,
page 95

1 to keep abreast of their relative performance?

2 A Yes.

3 Q. And suggested that it might be a clinical or medical

4 audit issue?

5 A. Yes.

6 Q. But audit topics, were, I think, selected each year,

7 particular topics would be audited; is that right?

8 A They were selected, as I understand, although I was not
9 involved, within the Directorate. I can only recall one

10 time where there was a discussion with the purchaser

11 regarding looking at some audit type issues, and they

12 were arranged when Mr Wisheart and Dr Baker and

13 Dr Roylance identified a number of issues to look at.

14 Q. There was no other, as it were, top management mechanism
15 of keeping an eye on relative performance of any

16 particular specialty in the Trust?

17 A. Not that I am aware of, no.

16.2.2. Here Mr Nix appears to be speaking about the time after
Trust status and he 1s not making any suggestion that the
public health body had or was exercising a responsibility to
monitor the quality of the SRNICS in Bristol.

16.2.3. Miss Evans said on day 31 (page 5):

5 MISS GREY: Precisely.

6 Finally, it is also right, is it not, that you are
7 not the person directly concerned with looking at the

8 reports received from the UBHT or any other institution
9 with which the district had contracts during the time

10 with which we are concerned, concerned with clinical or
11 medical audit?

12 A. Yes, that is correct. That was the province of our

13 public health department, and I believe that you will be
14 receiving a statement from Dr Ian Baker and also from

15 Dr Keiran Morgan, our Director of Public Health.

16 Q. So those are, as it were, the "not'"s of your evidence.

10






